
Please wait... 
  
If this message is not eventually replaced by the proper contents of the document, your PDF 
viewer may not be able to display this type of document. 
  
You can upgrade to the latest version of Adobe Reader for Windows®, Mac, or Linux® by 
visiting  http://www.adobe.com/go/reader_download. 
  
For more assistance with Adobe Reader visit  http://www.adobe.com/go/acrreader. 
  
Windows is either a registered trademark or a trademark of Microsoft Corporation in the United States and/or other countries. Mac is a trademark 
of Apple Inc., registered in the United States and other countries. Linux is the registered trademark of Linus Torvalds in the U.S. and other 
countries.


Catalog Number 64746V
www.irs.gov
Form 14430-A (7-2013)
Page 
Catalog Number 64746V
www.irs.gov
Form 14430-A (7-2013)
Form 14430-A
(July 2013)
Form 14430. Revised April 2013. Catalog number 60745W.
Department of the Treasury - Internal Revenue Service
SS-8 Determination—Determination for Public Inspection
Determination: 
Third Party Communication: 
I have read Notice 441 and am requesting: 
For IRS Use Only:
Facts of Case
Analysis
8.2.1.3144.1.471865.466429
SE:S:CCS:CRC:EPFS
Form 14430-A (Rev. 7-2013)
SS-8 Determination Analysis
	CurrentPageNumber: 
	Occupation: Managers/Supervisors/Administrators
	CB_01: 1
	CB_02: 0
	UILC: 
	CB_03: 1
	CB_04: 0
	CB_05: 
	CB_06: 
	CB_07: 
	deleteBtn: 
	enterFactsOfCase: The worker submitted a request for a determination of worker status in connection with services performed for the firm in 2020 to 2023 as its president.  The services performed included overseeing the firm’s sales team and obtaining personal goals set by the firm’s CEO where he made cold calls to financial advisors and firms.  Over the course of nine years (total), he also held the titles of COO, Director of Operations and Information Technology, and Head of Marketing.  The firm issued the worker Form 1099 for the years in question.  The worker filed Form SS-8 as advised and based on a Department of Labor audit.  The firm’s response states it is a national recruiting and consulting business to the financial services industry.  The worker was initially retained in 2014 and started as a telemarketing/lead generation worker.  In May 2015, the worker was retained to perform services as a recruiter.  He was to secure leads, utilize the firm’s leads, follow-up with respect to leads, and to utilize all available means of contacts, communication, and negotiation skills to recruit business executives for employment with companies and entities serviced by the firm.  The worker performed services under the title of president.  It was up to the worker to determine the method, details, and means of performing those services.  The worker chose the time when services were performed and the location where services were performed.  The firm did not exercise control over how the worker provided services.  In addition to the worker working on his own personal production, he also helped the firm with training new cold callers and helped the CEO with various other tasks that would assist the CEO operate the business.  The worker’s title changed from COO to president.  The worker also helped the firm’s Director of IT with technology issues and helped the CEO interview potential new employees or salespeople.  The worker had no authority to hire or fire anyone working for the firm and he had no authority or decision-making powers.  When the worker was given the title of president, the firm suggested he change his status and become a W-2 employee.  The suggestion was made, in part, as the firm wanted the worker to do more for it and it wanted to control the amount of time the worker was needed in the office.  The worker refused as he didn’t want the firm to control him.The firm stated it did not provide the worker specific training or instruction.  The worker performed tasks as he deemed necessary.  Assignments were provided to the worker in-person.  The worker determined the methods by which assignments were performed.  If problems or complaints arose, the firm was contacted and assumed responsibility for resolution.  The firm did not require the worker to complete reports.  The worker attended most weekly meetings; however, there was no penalty if he did not attend.  Consulting services were performed at the firm’s premises and worker’s home on an as-needed/as-available basis.  The firm did not require the worker to personally perform services.  The firm ultimately hired substitutes or helpers.  If paid by the worker, the firm did not reimburse him.  The worker stated the firm initially trained him and provided specific instruction.  The firm provided work assignments via email, text, phone calls, and face-to-face meetings.  The firm determined the methods by which assignments were performed.  The firm required he complete sales and revenue metrics reports.  He performed services on a full-time basis during regularly scheduled office hours, Monday through Friday; weekend hours varied.  He performed services at the firm’s offices.  The firm required he attend weekly management meetings; penalties could include demotion, followed by termination.  The firm required he personally perform services.  The firm was responsible for hiring and paying substitutes or helpers.      The firm stated it provided monitors for in-office work, a work phone line, and a company email.  The worker provided a cell phone, laptop, and notebooks.  The worker did not lease equipment, space, or a facility.  The worker incurred the expense associated with telemarketers or outsourced technology people for lead list development.  The firm reimbursed the worker up to a set maximum amount per month.  Customers paid the firm.  The firm paid the worker commission, a monthly management consulting fee, and performance bonuses.  It did not guarantee the worker a minimum amount of pay.  The worker could not request advance pay.  The firm did not carry workers’ compensation insurance on the worker.  The worker’s financial risk and potential for financial loss were associated with lack of commission if business wasn’t closed.  The firm set the rate of pay for the services performed and set the product price for services sold.  The worker stated the firm provided a desk, computer, paper, pens, and office space.  The firm reimbursed him for national travel and partially reimbursed him for health insurance.  The signed agreement allowed the firm to change his compensation for any reason, which it exercised multiple times each year.  The firm stated benefits were not made available to the worker.  Either party could end the work relationship without penalty.  The worker did not perform similar services for others or advertise during the period in question.  There was an agreement prohibiting competition between the parties.  The firm represented the worker as a consultant to its customers.  Services were performed under the firm’s name.  The worker ended the work relationship.  The worker stated the benefit of paid vacation time, sick pay, paid holidays, and personal days were made available to him.  There was no agreement prohibiting competition between the parties.  The firm terminated him.
	enterAnalysis: Generally, the relationship of employer and employee exists when the person for whom the services are performed has the right to control and direct the individual who performs the services, not only as to what is to be done, but also how it is to be done.  It is not necessary that the employer actually direct or control the individual, it is sufficient if he or she has the right to do so.  Section 31.3121(d)-1(a)(3) of the regulations provides that if the relationship of an employer and employee exists, the designation or description of the parties as anything other than that of employer and employee is immaterial.  Thus, if an employer-employee relationship exists, any contractual designation of the employee as a partner, coadventurer, agent, or independent contractor must be disregarded.      Therefore, the firm's statement that the worker was an independent contractor pursuant to an agreement is without merit.  For federal employment tax purposes, it is the actual working relationship that is controlling and not the terms of the contract (oral or written) between the parties.  Furthermore, whether there is an employment relationship is a question of fact and not subject to negotiation between the parties.   Section 31.3401(c)-1(c) of the regulations states that generally professionals such as physicians, lawyers, dentists, veterinarians, contractors, subcontractors, public stenographers, auctioneers, and others in an independent business or profession in which they offer their services to the public are not employees.  However, if a firm has the right to direct and control a professional, he or she is an employee with respect to the services performed under these circumstances.  Often the skill level or location of work of a highly trained professional makes it difficult or impossible for the firm to directly supervise the services so the control over the worker by the firm is more general.  Factors such as integration into the firm’s organization, the nature of the relationship and the method of pay, and the authority of the firm to require compliance with its policies are the controlling factors.  Yet despite this absence of direct control, it cannot be doubted that many professionals are employees.  Integration of the worker’s services into the business operations generally shows that the worker is subject to direction and control.  When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business.  In this case, the services performed by the worker were integral to the firm’s business operation and growth.  The firm provided work assignments, required the worker to report on leads, and assumed responsibility for problem resolution.  These facts evidence the firm retained the right to direct and control the worker to the extent necessary to ensure satisfactory job performance in a manner acceptable to the firm.  Based on the worker's education, past work experience, and work ethic the firm may not have needed to frequently exercise its right to direct and control the worker; however, the facts evidence the firm retained the right to do so if needed.    A person who can realize a profit or suffer a loss as a result of his or her services is generally an independent contractor, while the person who cannot is an employee.  “Profit or loss” implies the use of capital by a person in an independent business of his or her own.  The risk that a worker will not receive payment for his or her services, however, is common to both independent contractors and employees and, thus, does not constitute a sufficient economic risk to support treatment as an independent contractor.  If a worker loses payment from the firm’s customer for poor work, the firm shares the risk of such loss.  Control of the firm over the worker would be necessary in order to reduce the risk of financial loss to the firm.  The opportunity for higher earnings or of gain or loss from a commission arrangement is not considered profit or loss.  In this case, the worker did not invest capital or assume business risks.  The term “significant investment” does not include tools, instruments, and clothing commonly provided by employees in their trade; nor does it include education, experience, or training.  Based on the commission, monthly management consulting fee, and performance bonuses pay arrangement the worker could not realize a profit or incur a loss.  Factors that illustrate how the parties perceive their relationship include the intent of the parties as expressed in written contracts; the provision of, or lack of employee benefits; the right of the parties to terminate the relationship; the permanency of the relationship; and whether the services performed are part of the service recipient’s regular business activities.  In this case, the worker was not engaged in an independent enterprise, but rather the services performed by the worker were a necessary and integral part of the firm's business.  Both parties retained the right to terminate the work relationship at any time without incurring a liability.  As acknowledged by the firm, the worker did not perform similar services for others or advertise to the public during the term of this work relationship.  The classification of a worker as an independent contractor should not be based primarily on the fact that a worker’s services may be used on a temporary, part-time, or as-needed basis.  As noted above, common law factors are considered when examining the worker classification issue.Based on the above analysis, we conclude that the firm had the right to exercise direction and control over the worker to the degree necessary to establish that the worker was a common law employee, and not an independent contractor operating a trade or business.The firm can obtain additional information related to worker classification online at www.irs.gov; Publication 4341.



