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K50 Lo

LEGEND:

A=,

B =

C-=
CERTIFIED MAIL

Dear

This is a final advarse determination as o your private foundation classification under
sacticn 509(a) of ihe Intemal Revenue Code (IRC). Your foundatian status as a public
charity as described in IRC section 508(a)(3) has been modified to that of a private
toundation ma provided by IRC section 508(a) effective xxx xx xxor You have agraed to

this medification.

Ouwr adverse determination was made for the following reasonis):

You do not meet the tests required of a supgoring organizalion dascribed in

section H08(a)(3). These tests include: 1) the organizational and oparational
tests under saction 508(a)(3){A), 2) the relationship test undar section

S0 a}3)(B); and 3) the lack of disqualified persan conirol taat inder ssction

509(a){3)(C).

Contributions to your organization remain deductible under section 170 of the Code,

Departrnant of the Treasury
Persan to Contact:

Empioyee D Numnber:
Tel:
Fax:
Refer Reply to:
AF.

n Re:

Private Feundation ModHication
Form Requibred to be Filed:
980-PF
Tax Period(s) Ended:

Last Day to File a Petition with tha United
States Tax Court:
Not Applicable

UIL — 0500, 02-02




You also have the right to contact the Cffice of the Taxpayer Advocate. Taxpayer
Advocate agsistance is not a substitule for established IRS procedwres, such as the
formal Appeals process. The Taxpayer Advocate cannot reverse a legally correct tax
determingtion, or extend the time fixed by law that you have fo fite a petilion in a United
States court, The Taxpayer Advocate can, however, see that a tax matter that may not
have been resalved through normal channels gets prompt and proper handiing. You
may call toll-free, 1-877-777-4778, and ask for Taxpayer Advocate Assistance,

If you hava any questions, please contact the person whose name and telaphone
number are shown in the heading of this letter.

Smcerely,

TEAM MANAGER
Cer




DEPARTMENT OF THE TREASURY
Infamal Ravanua Sarvice

TAXS ENEWFT AND
EOVEANMENT ENTITME

CAY{ G M

Tarpaysr Identification Numbar:

Lagend EiN
QORG= Name of organization Fosm:
EIN= EIN of omganization
NN= Name of indhvidusi Tax Yaar(s) Ended:
Dac xx, 200X, 200X, 200X
Person o Contact/ 10 Num bey;
ORG Contact Numbera;
Telephona:
Fax

Ceortifiad Mail - Retum Recaipt Requestsd

Dear NN:

‘We have snclosad a copy of our report of examingtion explaining why we propose
madifying your private foundation status under sectlon 509(a) of the Intemat Revenue

Code (Code).
Your exampt status undar seclion 501(c)(3) of the Code is stitl in eflect

I your accapt our findings, take no further action. Ve will issue a final letter modifying
your private foundation status,

H you do not agree with cur proposed modification of private foundation status, you may
provids addiional irformation that you would like o have considerad, or you may
subralt & writhan appeal. The enciosed Publication 3488, The Exumination Frocess, and
Publication 892, Exempl Organization Appeal Procedures for Unagreed /ssuss, explain
how to appeal an Intkmal Revenua Servica (IRS) decision. Publication 3486 siso
Inciudas information on your rights as 4 taxpaysr and the iRS collection prooess.

If you requast a confarence with Appeals, you must submit & writhen protest within 30
days from the date of this ledter. An Appaais officer will raview your case. The Appeals
Offios |s independent of the Directar, EQ Examinations. The Appeale Cffice rasolves

most disputes informally and promptly.

Latter 3520
Cuialeg Pumber 28118
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You may also raquest that we refar this matter for tachnical advice as explalned in
Publication B82. If wa issus a determination kiter to you based on Wchnical advios, no
further adminietrstive appead is available to you within the IRS regarding the issua that
was the subject of the fechnical advice.

i we do not hoar from you within 30 days from tha date of this letter, we will process
Your case based on the recommeandations shown in the report of examination. If you do
not protest this proposad detamination within 30 days from the date of this leiter, tha
RS will considar it to be a fallure to exhaust your avallabie administrative ramedies.
Section 7426(b)2) of tha Cods pravidas, In part: "A deciaratory judgment or decree
under this saciion ahall not be issued in any procesding uniess the Tax Court, the
Claims Court, or the Qistrict Court of the United Statea jor the District of Columbia
detarmninas that tha organization involved has exhaustad lis adminisirative remedies
within the Intemal Revenue Servica.” VWa will then issus a final lafter.

You have the right tu contact the office of the Taxpayer Advocate, Taxpayer Advocate
assistancs is not a substitute for astablished IRS procadures, such as the formal
appasis precess. The Taxpayer Advocate cannot reverss a lagally comect tax
determination, or extend the ime fixad by lew that you have to file a petition in @ United
States court, The Taxpayer Advacate can, howsver, sea that a tax matter that may not
have been resolved through nomal channeds gete prompt and proper handing. You
may call toll-fres 1-877-777-4778 and ask for Taxpayer Advocate Assistance. If you
prefer, you may contact your local Taogayer Advocate at;

i yout hava any quastions, please call the contact person at the telephone number
shown in the heading of this letter. If you write, piease provide a telaphone number and
the most convenient time to call f we nead to contact you,

Thank you for your cooperation.
Sincerely,
Marsha A. Ramirez
Diracter, EQ Examinations
Enclosuras;
Publication 3498
Publication 892
Repori of Examination

Latiar 3520
Calakg Numbar 34111
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-PRIMARY {SSUE:

Whether the xoooocoooana shoutd be reclassifled as an ompanizatlon thai Is & private foundstion
definedt in LR.C. § 508(a) because it Is nol @ supporting omanlzalion under section S06(a) ().

FACTS:

The 3000000000 Wis treatad with a Daclaration of Trust [Declaration], on oo ¢ 000¢, by 3006 Xxx
{Founder and Trustes) and oo (Foundey), Pursuant (o the Decleralion, the Trust was crealed for the
purpass of establishing an onganization which i described In IRC § 501{cX3} and IRC § SONa){2). The
Declaration provides that the Founder renoumnces any power to delenmine or contral, by alteratlon,
amencimant, ravoeation, tesrninallon or othanwiae, the incame or principal of the Trust estate. tn
addition, the Declaratitn aiso provides thal iha Founder renounces any Interest. alther vesied or

mﬂﬂ nf;: - Including any reversianary Intarast or poasibilly of vewerter, in the income or principal of the
T .

In 20ex 2000¢, X000BX0NCK fecaivad notification that it wes recognized as exenmpt frasn federal taxation
undar sectlon 507{a) bacause i was described in section 501(c){3) and thet & was classifled as other
then & private foundetion bacause & met the requiremants of saction 509(8)(3).

In its Fonm 1023, Application for Recognition of Exemption, the Drganization represanted #hat its Board,
which includes a member chosan by the Primary Charity, will meet with the goveming board of ihe
Primary Charity to estabilsh the use of these distributions. It is infended that the distributions will be usxi
oach year to cammy out or fund ane of the programs or functions of the Frimary Charity. Contrary to lits
assertions, the Organization's board did not meed with the geveming board of the Primany Charity.
:urther. the Organization's suppost was not ussd to cey out 8 spacific program o funclion of the

rimary Charily.

The Daciaralion requires {hal aach year the Truslea diswibute 35% of the adjugied net Incoms o tha

- tha named Frimary Chenity. ba addithon 1o this distibution, each year the Trustea shali
disribuie a total of 50% of the agjusted net [ncome Lo one or more identified charkable organizetions or
to tha Primary Charity as diracted by the rajority of the Board of Directors {the ‘Board®). Schedule A of
the trust document ldantiflas ihe supported cherities. Schodule A has one hundred and fourteen
onganizations ¥sted, Including the . On December 20, 2085 the Ogpanization added
alghisen charilies 1o its Schedule A.

Section 2.4 of the Declaration states that in the evant tha Trustas detarmines, n (he Trustes's sole and
complate discvetion that the Trust Fund i oo smali 1o aconomically administer, then i such event the
Trnsetes shall disiribute the bust fund In its entinety auirght and Tees of trust to such organization or
organizations as dascribad i section 170(c)(2) of the Code es the Trustes, in Trustes’s iotal end
ocomplete discretion, shal detasmine.

The Declaration provides that the Board shall be the goverakg body of the Trust and thal the members
of the Board shall be determined as follows:
» Ore Board member shall be appointed by the Frimary Charity,
= Twao Board members shail be from tha class congiating of oo and 000000 4nd thelr
~ tlascandents. {the xooooe Family)
« The othar mambars of the Board shall ba appointed by & majority vole by the ramaning
members of the Bcand.
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The Osganization has cne mambar of tha board thet Is appointad by the peimary charity, }e0onooo: |8 the
Directar for Develapment at the xaoooo: School and has baan appalnted by the primary charity 1o sit on
the Organlzation's baard. However, che ts not lIsted on tha Trust's Forms 990 a5 & baard member.

During 20€ . the X00000000000¢ gave a | grani to tha xaooot School. For the year ending Auaust
31, 200 , the 20000 School had total Incoms of § . This incorme waz made up of $
public suppost, $ from govemment granis, ¥ from tuitlon and § from Intenast.

During 200 , the x0000000000¢ gave a grani ta tha xaooot Sahool. Forthe pegr snding Aogust
31, 200 , ihe xoao: Schaol had total neoma of § . This intdme was mude up of {
from donations, & rom tuition and 4 froem interest.

X0oCOceoon dobd vt deslgnale that s grants be used for specilc projects or pragrams of the »Xaoomt
School According to the Charitable Gt Raceipt mallad by 0000 Behaol 10 200000 the grant wiss put In
an unnestricied fund. oooo0000000 doas net perform any services for tha Primary Charity.

In 20C , 00000000000 gave gramts to § differert charities; $ to xooxx School, 3 to 000
Foundation, § 10 cocox Foundallon, § o ocoocpopx Akl § B0 oaoooae.  Of these, only
0000 Schoal and xooocooos Foundation are listed on Schadule A

In200 the Trust gave grants to 3 different organtzetiang; $ to xxxoa¢ School, § 10 20000000
and $ €0 (he oeom, x000000 1S not specified on Schedula A,

in200 xoooaccooso geve grants 10 4 difarent orentzations; $ to x0000000¢ [per the Form
990, this grant was made to the xo0op000000], 3 to xoox Schodl, § oo, and § to
woo School, Only tha xooooe Sehool vwas lisled on Schedula A,

2n Decembear 20, 200 | the Baard votad to add elghtesn charlties to the list of chanties on Schadule A.
The chaxitisa added were the ones thet kad recelved donations in the past snd that wam not listed on
Schadule A,

Xapopuoouoo: halds annual mastings i Decermber. At each mesting the fmancial mcords are showm to
the Boand. Thay discuss how much kunding for the xooce School. The minutes show the Boand
spproves the dorations aller the donsations were already mads in thal year. Tham i ng discussion an
the assets or where the money shauld be invested,

LAVY:

Section S08{e) provides that organizations described in secticn S01(c)H(3) are privaia foundations
uniess they are dasoribed In section S08{a){1)-(4).

Section 508{a){3) excepts from private foundation dassificalion aonganizations that are: {A)
orgamized, and &t 4l imes thareatter opadaied, exclusively for tha benefit of, to perform the functions of,
o {0 Carry Qul the purposes of one or mond specifed organizationy described in subsections S08{aH1) or
50Ha)2). (B operaled, supervised, or controlled by or In connaciion wilh one or more oNgeniZations
dascribad in aubsections 50{a){T) or S0Ha)2); and {C) not controlled directly or indirectly by one or
more disqualified persons other then foundation manapers and other than organizations described in
subgections S0O(a){1) or 509(a){2).

Form 886sAme.cin Deractcut of the Trescury « Incsreed Reveniae Sorvice
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income Tax Ragulations section 1.500{a)-4c) regavding the arganizational tast & B0S(a)(3)
organizakon must meet proviies:

(1} &n gereral. —AR organtzation Is organized exelusively for ona or more of the purposes
spoalfied in saction S0E{R)I)A) only if its arlicles of organization (as defined in §1.501()(3)-

1W)EY:

() Limit the purposes of such onganization ko one or more of the purpoes set Torh In
section S00(a)(J)(A);

(i D¢ not exprassty empowas the organization to engage in sciivilies which are not In
furtherance of the purposes refemred to in subdivision (; of this subparagraph;

(1) State the spocified publicly supported crgenizations on whose beha such
prpanization is to be opesated (within the meoning of paragraph (d} of this saction). and
() Do not mxpressty ampower the omanizelion (o oparata to suppoit or benetit any
crganizatlon gther then the spacified publicly suppartsd oiganizetions refamed to in
subdlivision (W) of this subparagraph.

. Income Tax Regulations section 1.50Na)-4{e) reganiing e opeiational test & S0Wa)(3)
ampanization must meet provides:

(1) Pemtisaités benaficiarias. —A supporting ongenization will be regended as “opevated
exclusivaly” to suppart ona or miove specified publicly supported eiganizations fheroinafiar refamad
to ax the "eperational tast™) anly i It engages solaly in activithes which support or benefit the
spacifiisd publicly suppocted organizetions. Such activities may Includa making payments to or fior
the use of, or previding services or facilithes for, individual members of the chartabla class
benefited by the specified publicly supported ocganizetion. A suppoiting organization may also, for
exampia, maks @ payment indirectly through anolhes unrelated orgenization to 2 member of &
chariiable cinsn beawnilted by a specified publicly suppocrisd ofganization, Bul only If Such 8 paymont
constitutes s grant o an intividuat rather than 4 grent to an organkzation. in getormining whethsy a
gram is indirectly to an Indivkiual ather than to an onganization the same siarkdand shatl b8 appiad
a5 In §53.4045-4{a}4} of this chapter. Similarly, sn onganization will be regarded a3 “oparated
exclusively” to support or bengefit one or mare specified publicly supparked organizations even if k
supports or beneflts an ocganization, other than a private foundation, wihich is described in saction
501 (c)(3) and Is operatad, supervised, or controlled directly by or in connection with such publicly
supported organizations, or which ie desaribed in sectlon 511{5){2){5}. However, an ciganization
wiil not ba regarded as operated axcluslvely If ary part of ks activilles is in futherance of & purpose
ather than supporting or benafiting one or more specifisd publicly supported organizations,

{2) Permissibie actiities. —A suppoiting organizatim i5 not requiced #o pay over lts income to
tha pubjicly suppored arganizations in ostar to mest the aperational test. I may satisfy bea 1ast by
usirg s Intome to camy on an (ndapendsnt activity or program which supporis ar benefits the
spociflad pubiicly supparesd onganizatons. Al such support must, kowever, be lmied 1o
permissible banaficianias In accordance wilh subparagraph (1) of this parageaph. The supporiing
organization may aiso sngage in fund ralsing aclivities, such ap solicktations, fund ralsing dnnars,
and wnraleled trade or business o raise funds for the publicly supparted orgunizations, or for the

pormissitie benefickanies.
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Ineama Tax Regulations saction 1 30al-4{f reganding the nature of ralalionships required for
sectlon 509(2)(3) organizations pravides:

{1) #n peneral. —Section 300(a){3)}{8) describes the nature of the relationship required
betwosn 8 section 504{c){3} organization and one or momne publicly supported onganizations n
orgder for such section 501 () erganization 1o quallly under the provislons of seclion 509{a)3).
To meet the requiremants of section 306{a)3). an orpganization must ba oparated, supervised, or
cantrabed by or in connection wiih oné or mor publicly sipportsd crganizations. If an
oganization does not stand In one of such ralationshipa ¢as provided In this parapraph;j (o one or
mare pubicly suppoied organizations, & is not an prganizedion deseribad in section 50K E)(X).

{2) Types of relationshipes. —Section 509(a)(3XB) sets forth three different types of
relalionships, one of which must be met in order to meet the requiramesnts of subparagraph (t) of
this paagraph. Thus, & supporting crganization may He;

{} Oparated, suparvisad, or conlrotied by,
(i) Supervised or controfied I connsstion with, o
(D Cperated in connection with, one or mare publicly sbpported crpgarizaons.

(3 Roquiremeniz of relationships, —Althaugh more than one type of relalionship may exist in
any ane casa, any relatonship desorbed in sedtion S09{a)(3)([E) must insure that:

() Tha supponing crganization will be responsive to the needs or dernands of cne or more
publicly supported ovgarizations; and

{tl} The supponting orgasization will constitute an imtegraéd part of, or mainlain a significant
invetvement in, the aparativns of ong or mMore publicly supported crganizations.

(4} Genaral degcrinifon of refationships. —in the case of supporting organizetians which are
“aperated, suparvised, or controlled by" one o moee publicly supported onganizations, the
distinguishing faalure of this type ¢f relationstip |s the prasence of a substantisl degrea of
direction by the publicly supparied omyanizatians dver the cinduct of #is supporting oganization,
as descabed in paragraph () of this section. In the casea of supporting organlietions which are
“supervised or controlied in commctinn with” ona or mama publicy supparted cigentzetons, the
distinguishing fealurs s the prasenca of oommarn supsVIson or Sentrat armong the govermnmg
badles of all crganizations invohaed, such as the presanca of common directors, &5 described in
paragraph (h) of this saction, |n the case of 8 supparting organization which is “operated in
connection with® one or more publicly supported argenizations, the distinguishing feature Is that
the suppoting osganization s responsive to, and significantly involved In the opsrations of, the
publicly supported orguanizadon, e described n paragraph {[y of this secion.

Incame Tax Regutations section 1.509{-4g)(1) provides guidance on tha maening of
‘operated, supevvised, or cantrotied by® &s follows:

{1y Emch of the ltems “operated by", “supesvised by", and "controlled by”, as used in section
609(a)(3) (@), presupposes @ substontlal degree of direcilon aver the policies, programs, snd
activitina of & supporting organization by ong or more publicly suppeited omadlizations. Tha
ralatianship required under any ona of these terms is comparable 1o that of a parent and
subsidiary, wher the subsidlary Is under tha direction of, and accountabls or rasponsiie 1o, the

Form SSS—Amwuq epartsvint of the Toamiury - Toterosl BEsvenny Service
Pamnear A



Foms BSGA Dieprument o the Twammiy - Iotoomal Fovenus Servich Schedule No. o1
! Explanation of [tems Fxhibit
Name of Taxpayer Yeur/Pertod Ended

parent srganization. This retationship is estabshed by the fact that a majority of the officers,
directors, ar tnisimas of tha suppedtiag organization are appoiniad or elacted by the goveming
bady, mambars of the govaming body, officers acting in their official capacity, or the
martbeckhip of gna or maore pubficly supparted organlzations.

(ily A supparting ongantzatlon may be “oparated, supervizsed ar conirolied by" e or mona
publicly suppartad arganizations willtin the meankg af asction SOB{a)(3HE) avan though Iis
goveming body Is not compised of representalives of The spacified publicly suppoiiad
organizations for whose banefk It is operated within the meaning of section S09(E)(3){A). A
supporting omganization may be “operated, supervised, or controtiad by" one ar more publicly
supported organizations (within the meaning of section 509(a)(2){B}) and he nparsted "for the
benefit of” one or more diffarent publicly supported organizations (within the maaning of saction
S00(a)(3)(A)) only i it can ba demonstrated (nat the pumposes of the former osganizatiors ae
carriad aut by besteditiog the Istter organizations.

Income Tax Regulations section 1.500a}-40) provides guidancs on tha meaning of “supervised
or controlied in connection with™ as follows:

(1) In onder for & supporting organization & be “supesvisad or controfied n connaction with® ons
of mors pubticly supported organizations, there must be cammon supervision of control by the
persans supervising o contralling both the supgosting organization and the publicly supporied
orgenizations ta insure that the supporting oeganzation will be rasponsive to the needs and
requirements of ihe publicly supported onganizations. Therefore, in ordar to meet such requirement,
the wontrol or manegement of the suppodting arganization must B8 vested in the same persons that
contred or manage the publcly supporied onganizations.

(2} A supporting arganlzetion will nut be cansidered to be “supervised or coniroded in connection
with® one or mory publicly supponed snganizations i such orgenlzation mevely makes payments
(mandatory ar dissretionary) to one or more named publitly Supported organizalions, even if the
abligation to make payments 1o tha named beneficianes is enforceable under state law by such
kereficaiens and the supparting organization's govarmmg instrurment contains provisions whose
affect is describad In section SUB{eM1MA) and (B). Such amangamenis do not provide g sufficient
“‘connactian” batween the payor orgamzetion and the neads and requirements of the publicly
supparted crganization ko constitute eupardsiona or cantrof in connection with such arganizations.

Inzome Tax Reguistions section 1.50a)-4{7} provides guidance on #he meaning of "operated In

commection wih® os follows:

() General nie

(I} Except as provided In subdivisions (i} and (lll) of this subparageaph and subpamgraph
(#) of this paragragh, a suppomting erganization will be considiied as being operated in
cannection wilh ong or more pablicly supported orgenizations only if ¢ meets the
“responsivenass test* which le defined in aubparegraph (2} of this paragraph and the integral

part 1est” which is defined in subperagraph (3) of this paragraph.

{2) Responsiveness jost
(N For purpesas of this parmgraph, a supporting organization will ba conskiored to meet
tha "responsivenass tast” I the organtzallon is responsive to the neads or demands of the
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pubticly supportad orgsnizations within tha meaning of this subparagraph. in ander to meet this
test, eithar subdivision {li) or subiivision (i) of this subparagraph must be satisfied,

i)

fa) ©ne or more officers, dimclors, or busiees of the suppitng organization ere alected
ar appointed by tha officers, dimcions, trustees, or mambesship of the publicly supported
organzations;

{b) ©ne or mone mambers of the goveming badies of the publicly supported
onganizations are 850 officers, directors of trustaes of, or beid other Important offlces in,
the supporting organizations; or

{c) The officers, dractors or instees of the suppoting organization malniain a close and
condinuous working relstionship with the officers, directors or tustees of the publicly
suppited amganizations, and

{d} By reason af (&), b), or {c) of this subdivision, the offlcers, dicactors or trusiees of the
publicly suppoted organizelions have a significant waice in the imvestment poficles af the
supporting organization, the fiming of grants, the mannar of making them, and the
selection of recipients of such supporting organization, and n otharwise diracting the use
of the income r assets of such suppoing organizatm.

(1)

(&) The supporling organtzation Is a chertablo trust uncar State law:

{&) Bach specifted publicly supported organlzation ks a named benafictary undear such
charttable trusts goveming nstrument; and

f¢) The beneficiary organization has the power o enforce the trust and comped an
gccounting under Stale faw.

(3} Imegral pevt test; genersd rue

{0 For purposes of thia peRgraph, & suppadting apantzation will be consideced 10 masl
the “integmal part test” if it meinling a significanl Involvesent in the operations of ona ar
more publicly supporied ciganizations and such publicly supported crganizations amne in
tum dependent upon the supporting arganizalion for the type of suppart which It
provides. In onder to smeet this test, either subdivision (i) or subdkvialon @i} of this
subparagraph nrust be satisied.

@7y The activities angaged in for or on behalf of he publicly supported organizations ane
aciivities lo perform the funclions of, orto camy cul the purposes of, such arganizattons,
ang, but Jor the Involvemant of the suppoding anganization, woukl nommally be angaged
in by the puldicly supported crganizalions themselves.

gl

fa) The supposting oiganizaton makes paymants of substantially all of its Ingome 10 of
forthe use of ans or more publicly supported onyanizations, and the anount of support
mscehvad by one ar more of such publicly supponed orpanizations is sufficlent o insune
the afterdiveness of such ogenizalions to the eperations of the suppoding orgartzation.
bn additéon, & substantiel amaunt of the tolal support of tha suppariing organization must
go o those publicly supparted organizations which mest the attentiveness rocuirément
of this aubdivision with respect to such supparting onganization. Excepl as provided In (B)
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of this subdivislon, the amount of suppart recelved by a publicly supporied orga nization
must rspresant & sufficient past of the omganlzation's tolal suppon 50 &% t0 Insure such
attentiveness. In applying the precading sentance, If such supporting organizadlon makes
paywnenis to, o for the use of, a particuler departrment oF schaol of & university, hosphal
or church, tha oial support of the depertmend or school shall be substiluied for the totat
suppart of the bensficiary omganization,

ib} Even where the amount of suppoct recelved by a publicly supported beneficiary
anganization doss not rapresend @ Juffisien pad of the beneficiary onyanization's total
support, the emount of supporl meeived from a supparting organization may be
sufficiani 1o mest s raqisramants of this aubdivision If # can be damonsirated ihat In
onder to avold the Interuplion of the camrying an of & partlculsr function oe sctivity, the
banaficlary organizetion will be sufficiently akaniive to the operalicns of tha supporting
organization, This may be the case where either the supporting rganizaticn or the
bepeficiary organizalion eamarks the suppor recelved from e supporting onganization
for & particular program or activity, even If such program or activity is not the beneficiary
organizaticn’s primary program or aoctlvity so long as such program or pclivity is &
substastial ane.

{d) All pentinent factors, inciuding the nurmber of beneficizies, the tength and nawre of
the ralationship betwean the beneficiary and supparting organization and the purpose fo
which #he funds sre put (as lusiraled by subdivision Qb and (¢} of this subparagraph).
will be considered In detemnining whathar ihe amount of sugpart received by a publaly
suppoited benefickary oganization is sufficlent to Insure the atentivensss of such
arganization to the operations of the supparting organizstion. Normally the attentivenass
of & bertaficiary orjanization is mativated by reason of the amounts raceived from the
suppaorting organization. Thus, the more substential the smount invalved, in terms of a
parcentage of the putiicly supporied onganization's total support the grewter the
kkelityod that the required degree of sitentiveness will be presenl. However, in
determining whather the amourt received from the supporting crgankzation ia sufficient
1o ingune the attentiveness of the beneficiary organization to the cperstions of the
supporting organzedon {nchding atteniveness to the nature and yield of such
supporting organizaton’s envesiments), evidence of actual attentivaness by the
beneficiary organization 15 of almost ecunal Impwtance. An exampis of accoptable
evidenca of aclusl atlentivensss s the imposition of a requirement thet tha suppoerting
arganizatian finmith reports et lsast annually for taxebie years beginning after December
31, 1971, tothe bansflciary organizaedion o amist such benaflciary orpanzelion n
insuring thai the supporing ocganization has Investad s encowment in assets
productive af a reasonatye rate of refum Gaking appreciation kito account) and has not
engaged in any activily which would give rise to liabiliky for & tax imposed wader sections
4841, 4943, 4944, or 4845 i such organization wers a private fowndation. The impositien
of ®uch requitement within 120 days efler Ocleber 18, 1972, will be desmed 10 have
fatroactive wifect to January 1, 1970, for purposes of delemining whather a suppoling
orgarization hes met the requirements of this eubdivision for #s first twa taxable yaars
bepinning after Decermber 31, 1998, The bnposition of such requirament is, howevar,
mersly one of the factoss in determining whether a supporting organization ks complying
with this subdivislon and the absance of such requirerment will not prociude an
organization from classification as 8 supporting organization based on other factors.
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{e) However, where non& of the beneficlary organizations |3 dependenl upan Ihe
supparting organization for a sutftciant amouni of the baneflctary organizetion’s support
wilhin the meaning of ihis subdivision, the requirernants of this subparegraph will not be
satisfled, aven though such beneficiary organizalions have enforceable rights against
suh organization under Siate law.

Rev. Rul. 76-208, 1978-1 C.B. 164, held that a charitable trust descstbed in seclion 501(HE) did
not sekisfy the “substantially ai" requirement of the imegral pant test sed forth in section 1.500a)
4{iXIANEA) of the regulations and was therefore not # suppoting organization. The trust instromant
provided that 75 parcant of the irust income was to be distributed annually t0 a specified church with the
remaiting 25 parcarst to Sccumnuiae untl the originel copus doubled, et which Bme the enlire ennual
incorne was {0 be distrbuted to the church. The Service stated that for purposes of the Integral part test,
the term “substantially all” means 85 percent ¢r more.

Income Tax Regulations section 1.500(a)-4{) regarding control by squatified persons provides:

1) & peneral. —LUnder the provisions of seotion SM0(a)(33(C) a suppating onganization may
not ba controlted directly or indimctly by ona or more disqualified parsons (es defined in
seclion 4844) other than foundation managers and other than one or more publicly
supportad organizations, If a person whe is @ disqualiiied person with respectio a
supporting ocganizetion, such s a substantial cortributor to the supporting organkzation, is
appotmed or designated as o foundation manager of tha supporting o/genization by a
publicly supporied beneficiary organization to sarve as thw representative of such publicly
Supported organization, then for purposas of this paragraph such parson will be egarded
a5 ¥ disqualifled persan, rather than as a represeniative of the publicly supportad
amanizetion. An orgarization will be conskiered "cortrolled®, for purposes of saction
S0B(a)(IHCY, Fihve disgualified persons, by aggregating thelr votes or poaltions of
authaority, may require such organization to parforh any act which slonificantly affects its
operations or may prevent such organization from pérforming such act. This inclucas, but
s aot limdted to, the right of any substantial contribular or his spouse to designate snnualy
ihe raciplemtsz, from among the publicly supparted organizations of the income attributable
{o his contribution to tha suppoting omanization. Except #s provided in subperagraph (2)
of ihis paragraph, a supporiing onganizatnen will be considerad to be cantrotied drectly or
indirectly by one or mans disquakfisd persons i the voling power of such persons is 50
parcant or mora of iha tolsl voling powsr of the onganization’s governing body or If one or
mora of {ha talal voting power of the organtzations goveming body or If ane ar move of
such persoas have the right to axerciee veto power over the actions of the organization,
Thus, It the gaveining body of a foundsation is composed of fiva trustess, none of wham
has & vato power over the ections of the foundation, and no mare than two trustess ase at
any iime disouslified persons, such foundation will not be considersd to ba cantiolled
dirmcily of indireotly by onte or more disqualified persons by reason of this fact slone,
Howavar, all gartinant facts and cincumsiances incliding the natune, diversity, and Income
yield of &n onganlzation's holdings, the tanpih of ime paticudar stoaka, securiisg, ar other
assets are retained, and its manner of axarcising its votlng rghis with respect to stocks in
which members of 5 goveming body #iso haye some interest, wik be taken nio
mnu?mmn in detemming whether a disqualifiad parsoa does tn fagt indirectly control an
] )] n. '

GOVERNMENT'S POSITION:
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It is the govemment's poaltion that the xxococcooooa: shauld be re-classified s o private foundation,

Dua to Congressional concerns aboul wide-spraad abuses of thedr tax-exempA status by private
foundations, privata foundalions ware definad and sublecisd to sipnificant regulations and controls by the
Tax Refortn Act of 1960, The definition of a private foundation & Intantionally Inclusive so thal all
organizations sxsamptad from tuhy IRC§ mu::m} ar- pﬂvnta fuundaﬂuns mplfmmmu spacified in
|m5mm}{1]mmum (4). Roe Foundal il ommiasionar, T.C. Mame. 10B9-56E;

The Organization claims it is axoepted #rom privale fourdation staius and not subjact to Chapier 42 rules
because t meets the requirsments of IRC § S02(m}(3), which dafinas supporting organizations.

Public charfliea [organtrsiions described in section 507(GK3} ihal meet the requiremants of sections
509(a}(1) snd (2} are sxcepted from privete fourklation status an the theary that their exposure fo public
suruliny and thelr dependence on public support keep them Fom the abuses o which private foundations
are pubjedt, Supporting organtzations are simitarly sxcepted fram privale foundation status. Supporting
wganizations am excepked if thay are subject to the scrutiny of public charities thal provide sufficient
aversight © keep such suppording ciganizations from the types of abuses & which private foundations
e prone. Quarrie, 803 F.2d at 1277-78.

Ta be classified as a supporting organizelion under soction S0Ma)(2), wn onganizatian  must mest all
thres of the fallpwing teuts.

1) Cpanizallonal and Qpevational Tests under LR.C. § 500(8)()iA). The oganization musi be
arganized and operated exclusively for the banefit of, to parform the funollons of, or {0 canry
oul the purpases of ana or mors pubiic charlies.

2} Rolationship Tast under |LR.C. § 309(a}3HB). The amanjzation must be opereted,
supervised or conlrodted, by or In cormection with, one or mere public charities.

3) Lack of Disqualiflad Per=on Control Tast undar £R.C. § S08(E)AXC). The ciganization
cannot be controlied direotly or indirecty by one or more disquealified persors. A disquatified
pevaon |3 desoribed In 1.R.C. §4948; # Includes a substanite? cantsibutor, an officer, director,
of Wrustee of the onganization or a family membey of the substantial contributor, officer,
direcior or trustes. A famiy member |s defined as spouses, or ancestors, or lineal
descendents and thair spouses.

Overgll, these tests are meant to enswe That & supporting crganimtan |8 respongive 1o the neads of a
public charity and intimately Invalvad in e apamsiionz and that the publs ohatty [or publicly supported
organization) I3 mativeted o be sttentiva t ihe operations of the supportng arganization and that & is
not controlled, directly or Indiractly, by disqualfied prrsons. Because the Drganization has net
established that i satisfled the omganizatonsl, operstions), refationship and the disqualified parson
control tasty, it (s not 8 supponting organization under section S)%{ax3)

Orgamizationsl s Operational Tests

The Organization is not organized to bensfit one or more spacified publicty supported organizations.
Pursuant to Treas. Req. & 1.509{a)-4{c){1){i) and [}, an organZation’s goveming instrument must state
the speciflad publicly supparted organization(s) on whose behalf the arganization Is to be gperaled and
cannol exprassly empowar the onganizalion to suppart o banefit any onganizations other then the
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specified publicly supporied organization{s). The Owanlzation’s dissohdion clause allows distributions to
prganizations other than the spadfiad publicly supported organizations upon termination of theg
Omganizellon. The possible benefickaries are not Amited to the pcowodi School or to the crganizetions
specified on Schadule A of the xoueccacoocr: Declatation of Trust. Therefore, the organizational test i
not met. See Quairla. suprs {rokding that the organizetional fest was not sstisflad whera the trustes had
the power to substilute bansficiades when, in the judgment of the trustes, the uses of ths named
beneficiaries bacama unhecessary, undesirable, impracticable, impossible or no longer adaplad to she
needs of the public).

Additionally, the operational test is rod satisfisd. In the yaars under examination, the arganization
conirtbuted o chanties nod listed on Schadule A.  Xo000000K, ID0OMKKXK, J00CDD0NN, 10000000,
00000, 0000 Bchoal, and 0uooopoaos ware nnt ksted on the Echedule A of the Trust document when
the goants were inade to them. Because the Ompanization glves gmams to sramizations that are not
spacified o Gchadule A and because the Trustes Con give the renarting assets at dissolution to any
public charity, the 0c0c000o0o is not eganized ant operated exciusively to benaflt one of more
mblicly supported charities specifiod In the Onganization's Declaratlon of Trust,

Ralationship Test

As ped forth In Troes. Reg. § 1.500(a)-4{{z2), thero are threa permigsible lafonshipx (0) aperated,
supervised, or controlled by; (b) supsrvissd or controlled in cormection with, and {¢) operated in
connaciion with one o mors putditly SupPorted onganizations.

In ander to establish the first type of relationship the gowerning body, officers or membens of the publicly
supported sharity have 1o appoint the majority of the baand members, officers or trustess of the
supparting ampenization. To esteblish the second lype of mlationship the fuppoting argenization and
supparted organizwtion have to have common supervision or be conlrolied by the same persona. W this
cise only 9ng mamber of the supporting organizatlon's board i5 appointed by the supporded organtzaticn.
That person i3 nol even #sted 05 8 board member on the Fomns D80 fied by the Trust Tharatore,
neither of these two relationshins are estatlished.

The third ard final relationstilp potsible for ewction S0(ax3) onganizations |s {he "pgemted in sonpecton
with* redationship which requires that the supposting orgamzation be responsive to the neads or
demnanda of the publicly supportad organizalion and consiitiste an imtegeal part of, or maintaln 2
significant involvenant in the affeirs of the publicy suppostad arganization. This relationship is Satisfied
whera the supporting organization meets both the “responsiveness” and “integral part” tesls.

tn onder to meet the rasponsiveness test, atther Treas. Reg. § 1.5090a)-4 (02X} or (I8 must be aatiafien
Trens. Reg. § 1.500(a)-4{3(2)() raquires ihat the board mermber appointed by the suppoted oganizelion
hava a significant volce in the aparations of ihe supporing cigenization. Therd were armusl meatings of
the Board heXl in Decamber of each year. Thera ard five members of the board; two are fom the
famiy, ane i ihe Trustee's accountant, one is appointed by the xoux School and there is one other.
Tha minutes of the meetings of the Organtzation, indicate there ame ne discussion ¢n tha investments of
the organizaiicn &nd the Board votes on the donations afier thay haive been made, Thus, there Is no
indication thed the board member appainted by the supported organlzation (who is not even rscognized
&3 & board member on the Foms 690] had a significant volce tn the investment policies of ihe supported
ospanizition or b the timing of grants or the selection of recipients. See Bae Foundalion Chiadtatie
Tnrst v, Cormnigaloner; T.C. Memo 1989-586,
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Altematively, the supparting onyanlzation must be a charfable bust under state law and each specified
publkcly supperted arganizefion musl be 8 named beneficiary under the charitable bst's goveming
Instrurnent and the baneficlary organizetion must have the power to enforce the trust and compel on
acoounting under state law. Treas. Reg, § 1.509(a)-4(K2XKil. Seciion 2.2.1 of ihe tust states, "the
trustea shatl distribute 35% of the nat income of thia trust fo the xpoooe School”. Seaotlon 2.2.2 states. "a
total of 50% of the net Income shall be distribctad Yo one or more the omganizations FHsted on schedule A,
In260 200 and 200 thame wass one bundred and fourloan organtzations Sstad on Schedule A. Only
one, the xoox Schodl, is entitled to recelve a porlion of the Onganization's nat lncama. The
Organizalion is not required 1o make any payments to 1he other ane hundred and thirteen ofgenizations.
Thewatfore, ihe other one hundred and thitean spaciisd publicly supporied organizetions cannot
reafisticaly be considered named bensficiasies bacaase the Trust doas not require the Trustess 1O make
any distributions to these arganizations and e organizations cannot somps] the Trustee to make
di=ributlons to them vnder state Iaw. Furtharmos, the Trusi gave grants 10 organizations that wens not
named beneficmries undar the governiag Inatrument af the Gime ®e grents ware made.

Thevefors, the Crganization doas not meet elther of the rasponsivensss” tesls.

¥hile the responsiveness test Quaramees thet the publicly supportess organization can influence the
aclivities of the suppoing cryanization, the inteqral part tes! ensures that the publicly supported
organizetion will be motivaied to atiend to the oparmions of the supporting organizetion The integrat pant
test is considered to have been salsfied if the supporing organization maintains & sigaficant
invoivernent in the operations of one or more publicly supported organizations and the publicly suppartad
orgonizations are In Wwm dependent upon the supporting onganization for the type of support which H

pravides. Treas, Reg. § 1500000430, In order lo meet the integra! pant tast elither Troas. Reg. §
1.500-(D(NEN or (W) must be satisfisd.

Treas. Red. §i 1.509(a)-4{(3}(}} provides that the activities sngaged in for or n behe)f of the publidy
aupprted organizations must be activities to parform e functions of, or to cary out the purposes of,
such organzalions ad, ut for the Involvemeant of the Eupporting orgenizetion, would nonmally be
angaged in by the publicly supported ongenlzations themselves. Thus, this part of the integral part test
applles in thoss situations In which Lhe supporting organization actvaly angages in activiias on bahalf of,
ar for the benefit of, the publicly supporied cigantztions as ppposed 30 simgly making grants 1o the
publicly supported organkeations. Compare to Treas. Reg. § 1.500(a)0-4@ {38} (which sets foth the
res of ihe Integeal part test applicable 1o supporting organizations that maks pasyments to or for the uss
of publicly supportad organizations), see ajse Roe Foundation, T. C. Memo. 1986-588; Cuddeback

. T.C. Moo, 2002-300. Tha Ovganization doee nat ment dhis test,
because it dous not perform any aciivities for or on bahalf of the pubtlicly supported arganizations. The
Organization onty makes grants to publicly suppored onganizations.

Because the Organization only makes grants 1o publicly supperted organizations the applicable rules for
satisfying the integral part test are in Treas, Reg. § 1.508{)-4{X3KIH. Thiz seclon of the regulation has
the fellowing 3 basic requirements: 1) payraent of substanticlly all of its income @ publicly supported
arganizations; 2) the amount recelved by one publicly suppovted organization must be sufficlent to
motivate it to pay attention to the operaiions of the supparting organizalion; sed 3) a substanbial amount
of the kotal suppost of the anganization must go to those publicly supported onganizations that meet the
attentivaness ragilrsmont,

i the présent altuation, (he Ovganization does distribule substantially ol of {9 net incoms, However,
Treas. Reg. § 1.509(a-4{N{@)HD{n) provides thal the amount of suppor receivad by a pullicly supported
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arganization mus represent a sufficlant part of the oganization's total support 3o as to Insure
attenliveriess. Treas. Reg. § 1.506(s-4D{3){AIKD) providea that a supparting organization can mast the
attentiveress requiramen, aven where tha amoanl of supponk rvcelvad by e pobilicly supported
organization does not represant 8 aufficient part of the publicly supported orgenization’s total support, i it
can b demonatrated that support is eammarked for a subetanlial program of the publicly supported
oganization that would be interruptad without the supparting organization's suppert. And finally, Treas.
Reg. § 1.509(-4{)3)d) provides that "[al] paitinent factors. . . will be conskiered in deermining
whether the amount of suppart recelved by a publicly supparted omganization ks sufficient to Insure tha
altentiveness of such organization to the operations of the supporting organization.” It goss on to note
the imporiance of the parcantaga of the Intoma received from tha supporting organizatlon is In
detenmining i the pubticly supported organizetion will kave the requisite degrew of aftertiveness and
concludes that avidence of sxtual attentiveness Is almost ag important.

During the veary ending August 31, 2000 and 200 the xocox School had suppart of § and

$ . tespectively, The Orgenization gave grants of § in200 % In200 and

$ In200  The Oiganization provided less than 1% of the 20000 School's total :mpart This level
of support is not sufficlent to insure the attentivensss of B_pﬁ
Foundation Inc. v. Comminslonar, T.5, Merme, 2002-203, affd, 359 F.3d 806 (8™ Cir. mm;

Anothar way 10 meet 1he lnlegral part test is for the suppesting erganizalion to earmark the donation for a
parfioutar program or activity af the supported organizaiton and the program fs a eubstantlal one. In this
cass tha danations are Rot aavmarked for & specific program. The amounis wem put indo the ganseal
savinhs Ccount of the :uppurln:l nmmlnﬂnn. which had the dscretion over when and how tha suppart
was used, See Cucddebs ClL , ssiones, T.C. Mema, 2002-300.

Finally, in considering ak periment fctors, there i no evidenos that the xooooo: Bohool wad attentive {o
the Ongenizalion's aperations. There i no evidanca that the individual appointed by the Primary Charity
was Invohvad In the decisions reganding mvestments andior operations of the Organtzation.

Actordingly, the o000 doss Aot meet the relationship test bacauss k has not met (e Tesponsivendss
tast ar the inlegral pert test

Comtral

Treas. Reg. § 1.500(a)-4()1) provides that for purposes of saction SOB{aX3HC), an organizalion wiil be
considerad "contreliod” K the person, by reason of his position or suthostty, mey require the oiganization
to perform any act which significantly affects its operationa or prevents such organization from
performing such act. AR facts and circumstances are taken ink consideretion in detanmining whether a
gisqualifisd passon controla an organization, &, As foundter, sutstantial contritutor, trustes and born
mnembar af the organization, oo & a disqualified parson. Although other individuals wers Isted as
board mednbers, Bi=y do ncl appesr 1o have been involved in any way with the govemance of the
Crganization, In eithar 8 investmenis or operstions. The other mdividuals wene fisted in name only a8
board members, Accosdingly, the control test has not been satlsiled.

CONCLUIION
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Th 00003000 cannat be classifed o5 a suppoiting ceganization because it has not estabiished that
it has met the raguirements sat forth in Treasury Regulation Section 1.508(a)-4(c) through ). Therefore,
# Is the govemnmment’s positan that the xobooooooot shauld be reciasslfied as a privals faundetion.

This determination Is effactive baglming 100 X0 X000
Form 960 FF Retum of Private Foundallon should be filed for the tax yaam anding sooo0soioocooot,

Sbsequent relums are dus nd laer than the 15 ay of the 5% montn foiowing the close of the
Mundation’s scooonting petod. For tax veor ending oo Fonm 990 PF s dua xo000¢,

Node:
Form 290 PF I5 required for ench tax yaar untll Private Foundation Stalus (8 lemminated under [RG § 50T,

Eermn BBO=Aiiev.s48) Dcpartment of the Treasury - Intormal Revestie Seevioe
Pamer J4,




