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Dear

This is our final determination that you do not qualify for exemption from Federal income tax as
an organization described in Internal Revenue Code section 501(c}{4 ). Recently, we sent you
a letter in response to your application that proposed an adverse determination. The letter
explained the facts, law and rationale, and gave you 30 days to file a protest. We also
attempted to contact the person holding your power of attomey. Because we did not receive a
reply or a protest within the requisite 30 days, the proposed adverse determination is now final.

You must file Federal income tax returns on the form and for the years listed above within 30
days of this letter, unless you request an extension of tima to file. File the retumns in accordance
with their instructions, and do net send them to this office. Failure to file the returns timely may
result in a penalty.

We will make this letter and our proposed adverse determination letter available for public
inspaction under Code section 6110, after deleting certain identifying information. Please read
the enclosed Notice 437, Notice of Intention to Disclose, and review the two attached |etters that
show our proposed deletions. If you disagree with our proposed deletions, follow the
instructions in Notice 437. If you agree with our deletions, you do not need to take any further
action,

If you have any questions about this Ietter, please contact the person whose name and
telephone number are shown in the heading of this letter. If you have any questions about your
Federal income tax status and responsibilities, please contact IRS Customer Service at
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1-800-829-1040 or the IRS Customer Service number for businesses, 1-800-829-4833. The
IRS Customer Service number for people with hearing impaimments is 1-800-822-4058.

Sincerely,

Robert Choi
Director, Exempt Organizations
Rulings & Agreements

Enclosure
Motice 437
Redacted Proposed Adverse Datermination Letter
Redacted Final Adverse Determination Letter
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We have considered your application for racognition of exemption from Federal income tax
under section 501{a) of the Internal Revenue Code (the “Code".) Based on the information
provided, we have concluded that you de not qualify for exemption under section 501(c){4). The
basis for our conclusion is set forth below,

You were formed by several members of a state legislaturs who share ideological,
philosophical, and political principles. Your articles state that your purpose is: “to benefit the
educational and economic welfare of [the residents of your state] through its work with pecple of
common interest and its promotion of various policies and programs.”

Membership in your organization is limited to members of your state legislature. Membership
expires every two years, with the end of the |egislative session. According to your by-laws,
upon a unanimous vote, your Board of Directors will extend membership invitations to state
legislators in November of each even-numbered year. The Directors may terminate
membership at any time, after a unanimous vete. The Directors will adopt rules for scoring the
floor votes of the legislators during each regular and special session. This score may be used to
extend an invitation to join or to terminate membership.

Your initial board of directors selects subsequent directors and your three officers. Naither your
articles of incorporation, nor your by-laws prevent directors or officers from receiving legislative
assistance from you.

In your application, you explained that you will engage in four activities: developing a legislative
agenda, drafting and filing legislation, working to pass the agenda through public relations
activities such as media relations, and educating the general public through marketing and
advertising. You initially said that:
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Marketing and advertising of the...legislative agenda to the public will
account for the greatest expenditures of organizational resources. [Qur]
advertising and marketing will center on [our] website, where all
organizational publications will appear free of charge.

In response to a development lefter asking you to describe any changes in your plans for the
future, you stated that you no longer have a website, and have no plans to establish ane in the
immediate future. You did net expand upen that answer or explain whether you would conduct
marketing or advertising in some other medium,.

Your application stated that you will “alsc expend a significant amount of resources on direct
lobbying and other methods of influencing legislation,” exptaining that it would be strictly issue-
oriented and would not constitute intervention in electoral partisan politics. You will not
advocate the election or defeat of any candidate for government office, nor permit your name or
resources to be used for such campaign purposes. Each member will be required to sign a
declaration stating that he recognizes that the organization and its publications and activities are
not to be used for election-related purposes. You will monitor use of your publications and
activities and notify any person who uses them for campaign purposes to desist immediately.
Any member who does so a second time, will have his membership revoked. In addition, if any
member uses the internal scoring system for electoral purposes, or makes public any
information based upon it, he will immediately be removed from membership.

Smaller in resource utilization, but important, will be development of a legislative agenda.
Apparently, committees of members will make recommendations for two agenda items in each
of five subject areas for approval by the board.

You explained that your board will direct staff in "compiling academic reports, journals, statistics,
and other research to aid in drafting model legislation to be filed... by a member of the
arganization.” You will provide the members with background required to become an expert in
key issues. Your staff will coordinate conference calls and meetings between members and
interested parties, conduct research, write persuasive paolicy papers, solicit grants and
contributicns, and plan marketing campaigns that target legislators or the general public.

Your remaining resources will be devoted to organizational activities such as fund-raising and
administration.

In answer to a question on the application about your relaticnships with other organization, you
asserted that you will not be connected to any other organization. However, two of your
founders and directors also serve as directors of the Research Institute. The two organizations
also plan to share staff, although you represent that their duties will be "performed and
compensated separately.” You also plan to share office space and equipment, at feast initially,
with the Research Institute. You represent that the Research Institute will not subsidize your
activities in any way, and that finances, expenditures, revenue streams, and activities of the two
organizations will remain separate.

You will charge members annual dues of $a, but expact that most of your revenues will be
contributions from individuals and corporations. Accorging to your initial financial staternent,
contributicns will total ten times your expected dues. Your revised profit and loss statement,
submitted with a subsequent communication, states that you received all of your income to date
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from “corporate contributions” during the first year of operations. The same document indicates
that “outside contract services” account for most of your expenditures to date.

Recently we requested an update on your activities since you submitted the application, any
changes in your plans for the future, revisions of financial expectations, copies of solicitation
materials, and copias of public relations or public education materials. You submitted only a
summary of financial information for the past three years, the requested copies of your Articles
of Incorporation and By-Laws, and a statement that:

According to guidance of legal counsel, all necessary documents were filed
with the Internal Revenue Service in erder to apply for recognition of non-
profit status for X. Out of abundance of caution and given the length of
tima since the application was filed, X's directors decided net to proceed
with developing promotional materials, engage in activities, or continue
fundraising until which time the |nternal Revenue Service has recognized
the legal tax-exempt status of the organization.

LAWY

Section 152(g) of the Internal Revenua Code ( the "Code”) denies deduction from incoma tax of
expenses for lobbying (amang other activities), specified as influencing legislation.

Section 162(e){4) of the Code defines the term “influencing legislation” as an attempt to
influence legislation through communication with any member or employee of a legislative body.

Section 501(cH{4) of the Code states that an organization will be recognized as exempt from
federal income tax under that subsection if it is a civic league or organization not crganized for
profit but operated exclusively for the promotion of social welfare, and no part of the net
earnings of such entity inures to the kenefit of any private sharehalder or individual.

Section 4811 of the Code defines lobbying expenditures as those made for the purpose of
influencing legislation through an attempt to affect the opinions of the general public or through
communication with any member or employee of a legislative body who may paricipate in the
formulation of the legislation.

Section 1.501{c)(4)-1 of the Income Tax Regulations (the “regulations”) states that an
organization may be exempt as an organization described in section 501{c)(4) if it is primarily
engaged in promoting in some way the commeon good and general welfare of the people of the
community, bringing about civic betterments and social improvements.

Section 1.501{a}-1{c) of the regulations defines the words “private shareholder or individual” as
used in section 501 as persons having a personal and private interest in the activities of the
organization.

Section 56.4911-2(b) of the Public Charities Regulations (“regulations”) defines direct lobbying
communications as attempts to influence legislation through communication with & legislator
when the communication refers to specific legislation and reflects a view on such legislation.
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Section 56.4911-2(b)(4) Example (6) of the regulaticns explains that if a legislator is a member
of an organization, and receives a monthly newsletter in her capacity as a subscriber rather than
as a legislator, that an editorial in the newsletter reflecting a view on pending bills wil} nat be
considered direct lobbying communication.

Rev. Rul. 78-3185, 1979-2 C.B. 228 found that an organization qualified for exempt status under
saction 501{c){4) because it cleaned up liquid spills in a city port area that were caused by
members and non-members for the same fee, and by preventing and cleaning up liquid spills
that endanger marine life and shorefront property was primarily engaged in activities designed
to benefit all the inhabitants of the community.

Rev. Proc. 2009-8, 2009-2 LR.B. 256 in Section 4.01, provides that the Internal Revenue
Service will recognize the tax-exempt status of an organization only if its application and
supporting documents establish that it meets the particular requirements of the section under
which exemption from Federal income tax is claimed. Section 4.03 provides that exempt status
may be recognized in advance of the organization's operations if its proposed operations are
described in sufficient detail to permit a conclusion that it will clearly meet the particular
requirements for exemption pursuant te the section of the Internal Revenue Code under which
exemption is claimed. Section 4.03(2) states that the organization must fully describe all of the
activities in which it expects to engage, including the standards, criteria, procedures or other
means adopted or planned for camying out the activities, the anticipated sources of receipts,
and the nature of contemplated expenditures.

In Commissioner v. Lake Forest, 305 F.2d 814 (4th Cir. 1962), the court concluded that the
cooperative housing organization did not have exclusively social welfare purposes, but rather
substantial and material advantages for the members.

in Monterey Public Parking Corporation v. United States, 481 F.2d 175, 177 (9™ Cir.), the court
affirmed the lower court ruling that an organization constructed and operated a parking garage
for the public benefit. Its organizers benefited also, but in a manner ‘indistinguishable from that
which inhered to the community as a whole.’

In Contracting Plumbers Cooperative Restoration Corporation v. United States, 488 F.2d 584
(2d Cir. 1973}, cert. denied 419 U.8. 827 (1974}, the court held that the cocperative crganized

by plumbers to repair cuts made in city streets by its members was not entitled to exemption as
a civic league because it was organized by members who had substantial business interests in
it, and each member enjoyed economic benefits precisely to the extent that he used and paid
for the repair service.

In Ghurch of Eternal Life & Liberty v. Commissioner, 88 T.C. 918, the court deduced from the
exclusive control of the founder and major contributor over the assets and funds of the
organization, together with a finding that the compensation to him was excessive, that the
earnings inured to his private benefit,




RATIONALE

An crganization may be recognized as exempt from federal income taxes under section
501{c){4) of the Internal Revenue Code (the Code) if it is operated for the promotion of social
welfare, or to bring about civic betterments and social improvements. The crganization must
have as its primary objective benefits to the community as a whole, not banefits restricted to its
membership.

Net primarily davoted to social welfare

The information that you have submiited indicates that you will operate primarily for the benefit
aof your members, rather than to benefit the community as a whole. Courts assessing similar
applications have examined the membership structure and types of services that an applicant
provides. Classification as a social welfare entity “depends upen the character—as public or
private--of the benefits bestowed, of the beneficiary, and of the benefactor” C.LR.v. Lake
Forest, 305 F.2d at 818. We examine these in raverse order.

Your character, as a benefactor, is closely guarded and private. You were founded by three
persens now serving as your directors and officers. They have authority to choose subsequent
directors and officers, to grant or revoke membership, and to pick the issues that you address.
Your members are chosen by the directors, and may only vote on the issues presented to them
by the board. The public may not participate in your affairs nor are you accountable to another
body, Your founding directors are members of the state legislature whom you intend to assist.

The prospective beneficiaries of your organization are actually your own members: a small
group chosen by your directors because their voting records show that they adhere to your
ideological and political ideas. The directors may revoke membership at any time, thus exerting
control over the members' continued adherence to your political positions. You are not offering
support to the legisiature in general, but only to those legislators chosen by your directors who
continue to vote in the way that you approve. Further, neither your articles of incorporation, nor
your by-laws preclude your officer-directors from receiving the same banegfits as members.

The benefit that you will give to your members is to augment their work as legislators., You will
direct your staff to do research, draft legislation, sponsor maetings with “interested parties” and
plan media and marketing campaigns to support their initiatives. This fs the work normally
conducted by members of a legisiator's staff. While some ten percent of your budget will be
dues from the members, you will raise ninety percent of the budget from outside individuals and
rorporations.

The court in Contracting Plumbers Cooperative, concluded that community welfare was not the
organization’s primary purpese because it provided substantial and different benefits to the
community and to its members. 488 F.2d at 687. Many of the factors that the court relied on to
maks this assessment are present in your situation. Like the Plumbers’ Cooperative, your
founders had a substantial business interest in your formation. Also, your cperation is intended
to be of value to your members, by providing them additional resources and assistance in their
legislative duties. Like the Plumbers’ Cooperative, that only filled the potholes left by its
members and not the “equally troublesome potholes” left by cthers who had to cut into city
streets, you will only help your members, not cther state legislators. In contrast, the business
owners that developed the parking garage in Monterey Public Parking did not give themselves
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special privileges, but operated the garage on the same basis for the patrens of all the
businesses in the area. 321 F. Supp. at 976.

You stated that you no longer plan a website, on which you had said that you would publish all
of your publications, free of charge. The website had been the method of conducting public
education. Thus, you apparently no longer intend to provids the benefit of pubiic education.

We conclude that your membership-based structure and the type of services you plan to offer
demonstrate that your primary activity is not the promotion of social welfare.

Activity does not constitute exempt lobbying

A social welfare organization may labby as a primary activity. Although you said that you would
expend a significant amount of resources on direct lobbying, you have not shown that your
primary activity is lobbying. You are not attempting to influence legislation through
communication with legislators. See secticns 162 and 4911 of the Code, Your officers and
members are themselves legislators, and they choose your issues and draft actual legisfation to
furthar their own legislative agendas.

Activity may result in Inurement

Mo part of the net earnings of an entity that is recognized as exempt under section 501(c)(4) of
the Coda may inure to the benefit of any private sharaholder or individual. Private shareholders
and individuals are thaose who have a personal and private interest in the activities of the
organization. Treas. Reg. Section 1.501{a)-1(c). Your officer-directors have private interests in
your activities because they are founders, managers, and beneficiaries. They have complete
authority over the organization, and can manage its resources for their private benefit. They
choose members, issues, and can direct the work of the staff to benefit themselves and others.
There are no safeguards in your articles or by-laws to prevent the officer-directors from
personally benefiting from your activities. Where an individual or small group has exclusive
control over the management of the organization's funds and is the principal recipient of the
distributions of the organization, prohibited inurement is strongly suggested. Church of Eternal
Life & Liberty, 86 T.C. 916, and cases cited at 927.

You have the right te file a protest if you believe this determination is incorrect. Te protest, you
must submit a statement of your views and fully explain your reasoning. You must submit the
statement, signed by one of your officers, within 30 days from the date of this letter. We will
consider your statement and decide if the information affects cur determination.

Your protest statement should he accompanied by the following declaration:

Under penalties of perjury, | declare that | have examined this protest statement, including
accompanying documents, and, to the best of my knowledge and belief, the staterment
contains alf the relevant facts, and such facts are true, corract, and complete.

You also have a right to request a conference to discuss your protest. This request should be
made when you file your protest statement. An attarney, certified public accountant, or an
individual enrolied to practice before the Internat Revenue Service may represent you. If you
want representation during the conference procedures, you must file a proper power of attornay,
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Form 2848, Power of Afforney and Declaration of Representative, if you have not already done
50. For more information about representation, see Publication 947, Practice before the IRS
and Power of Aftorney. All forms and publications mentioned in this letter can be found at
www.irs.gov, Forms and Publications.

If you do not file a protest within 30 days, you will not be able to file a suit for declaratory
udgment in court because the Internal Revenue Senvice {IRS} will consider the failure to protast
as a failure to exhaust available administrative remedies. Code section 7428(b)(2) provides, in
part, that a declaratory judgment or decree shall not be issued in any preceeding unless the Tax
Court, the United States Court of Federal Claims, or the District Court of the United States for
the District of Columbia determines that the crganization involved has exhausted all of the
administrative remedies available to it within the IRS.

If you do not intend to protest this determination, you do not need to take any further action. !f
we do not hear from you within 20 days, we will issue a final adverse determination letter. That
letter will provide information about filing tax returns and other matters.

Please send your protast statement, Form 2848 and any supporting documents to this address:

Internal Revenue Service
TEHSE (SE.T:EQO:RAT)

1111 Constitution Ave, NV,
Washington, DC 20224

You may alse fax your statement using the fax number shown in the heading of this letter. )f
you fax your statement, please call the person identified in the heading of this letter to confirm
that e or she racaeived your fax.

If you have any questions, please contact the person whose name and telephone number are
shown in the heading of this latter.

Sincerely,

Robert Choi
Director, Exempt Organizations
Rulings & Agreaments



