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Agenda

• Tax Incentives and Organizational Form Choice
Henry, Plesko and Utke (2018) framework
TRA 86 versus TCJA

• Anecdotal Evidence

• Implications for SOI



Tax Incentives and 
Organizational Form Choice
• TRA 86 inverted the top individual and corporate 

statutory tax rates



Tax Incentives and 
Organizational Form Choice
• TCJA substantially lowered the corporate tax rate 

and now it’s below the top individual statutory tax 
rate.

Will there be a widespread shift back to 
the corporate form??



Tax Incentives and 
Organizational Form Choice
• Simple model of organizational form choice:

(1-τP) > (1-τC)(1-τE)

After-tax 
return of 

pass-through 
entity

After-tax 
return of 
corporate 

entity

Post TRA 86 72% 48%

Post TCJA 63% 63.2%



Henry, Plesko and Utke 
(2018)
• Includes the effects of varying tax rates on methods 

of distributions to shareholder-employees:

Salary – self-employment tax rate

Dividends/Retained Earnings – preferential rates



Tax Rates across Organizational 
Forms: Pre-TCJA
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Figure 4 Panel A
Average Tax Rates: Pre-TCJA by Organizational Form

C-Corp

S-Corp

Partnership



Tax Rates across Organizational 
Forms: Post-TCJA
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Figure 4 Panel B
Average Tax Rates: Post-TCJA by Organizational Form and Type of Business
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Anecdotal Evidence

• Be patient (in contrast to response to TRA86)
• Uncertainty with respect to bill’s longevity and 

interpretation of its provisions

• Many individual-specific circumstances are 
important in the decision (KPMG, BDO)

• Non-tax costs may become important (in contrast 
to response to TRA86)

• Ares Management LP and KKR & Co LP conversions



What we think.

• The organizational form response to TCJA will likely 
be less drastic than TRA 86.



Implications of Organizational 
Form Changes for SOI
• When entities change organizational form, where in 

the SOI do they go?
• Advantage of TRA86 = switches largely remained within 

the corporation file (C to S corp switches)

• Our analyses suggest that S corps are preferred in many 
scenarios. 



Implications of Organizational 
Form Changes for SOI
• When entities change organizational form, where in the 

SOI do they go?

• What if major shift from C Corp to LLCs? 
• Liquidation under §336.
• Likely change in EIN.

• What if major shift from LLCs to C Corps?
• “Check the box” elections on Form 8832

• CHALLENGE: Maintaining a “business” panel that tracks 
the same entities over time (e.g., to understand effects 
of changing org. form)



THANK YOU
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