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PURPOSE
(1) This transmits revised CCDM 33.1.2, Legal Advice; Chief Counsel’s Legal Advice Program.

MATERIAL CHANGES

(1) CCDM 33.1.2.4, Advice to Taxpayer Advocate Service, was updated to reflect the name change for
the Division Counsel/Associate Chief Counsel (National Taxpayer Advocate Program) (CC:NTA).

(2) CCDM 33.1.2.4.2(2), Responsibility within Counsel for Providing Legal Advice, was updated to clarify
that Division Counsel (SB/SE) will generally provide legal advice to TAS local offices and reflect the
name change for the Division Counsel/Associate Chief Counsel (National Taxpayer Advocate
Program).

(3) CCDM 33.1.2.4.2(4), Responsibility within Counsel for Providing Legal Advice, was updated to clarify
the responsibilities of CC:NTA in providing advice to the National Taxpayer Advocate and TAS local
offices, and to update the list of issues under the jurisdiction of the office to be consistent with CCDM
30.3.2.1.2 (10-29-2020), Division Counsel/Associate Chief Counsel (National Taxpayer Advocate
Program).

(4) CCDM 33.1.2.4.2(5), Responsibility within Counsel for Providing Legal Advice, was added to describe
procedures for handling confidential information provided by TAS.

EFFECT ON OTHER DOCUMENTS
This section supersedes CCDM 33.1.2 dated July 30th, 2020.
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33.1.2.1 (1)
(08-11-2004)
Informal Advice

33.1.2.2 (1)
(08-11-2004)
Formal Legal Advice

33.1.2.2.1 (1)
(04-12-2013)

Legal Advice by Field
Counsel (2)

33.1.2.2.2 (1)
(08-11-2004)

Coordination of Legal
Advice with Associate

Chief Counsel

Any attorney providing informal assistance, whether by telephone or email,
should summarize the substance of the advice as appropriate and have it
reviewed and approved by a manager. Any recordation of informal advice
should be very short and contain only a brief description of the facts, if
necessary, issue, and conclusion. Little or no legal analysis is to be included.
Any error found upon review should be corrected promptly. The mistaken
advice should be quickly withdrawn, and a record made of the amended
advice. The Informal Field Assistance (Telephone Call) form, which can be
found on CC Macros, should be used to memorialize the advice given by
telephone. To simplify this process and assist the manager in reviewing the
advice, it may be helpful to attach relevant email traffic.

All telephone calls and email messages requesting advice should be acknowl-
edged and responded to within one business day. Final advice may follow in
accordance with agreed timeframes and consistent with the business rules.

Each Associate and Division Counsel should establish procedures for maintain-
ing copies of the advice given which will allow for retrieval of the advice. In
addition, copies of informal advice provided by the Associate offices to field
counsel should be accumulated and sent to the Technical Services Support
Branch of the Legal Processing Division, Office of the Associate Chief Counsel
(Procedure & Administration) on a weekly basis to be forwarded monthly to the
appropriate Division Counsel office for review.

The following subsection discusses the procedures governing formal written
legal advice given by Field Counsel and the Associate offices.

Although relatively routine and simple questions may be addressed orally or by
email, legal advice should generally be provided by memorandum.

When a written opinion is provided, a copy should be retained for association
with any related matter, subsequently proposed deficiency notice, or docketed
case.

A memorandum providing legal advice should be tailored to the needs of the
recipient and the question posed. Legal advice prepared by Field Counsel
should follow the format contained at CCDM 33.1.2.2.3.3, Preparation of Legal
Advice.

When Field Counsel identifies an issue or matter that must be coordinated with
an Associate office in the process of developing a case for litigation or in
rendering legal advice to the Service, coordination should occur as early as
practicable and should continue, as appropriate, through case development,
litigation, and resolution.

Field Counsel may contact the Associate office initially either by telephone or
email. The Chief Counsel Code and Subject Matter Directory listing attorney or
branch contacts in the Associate Chief Counsel offices may be used as a
starting point to determine who to contact. See CCDM 33.1.2.2.3, General Pro-
cedures for Legal Advice from Associate Chief Counsel. As part of the process,
Field Counsel may provide documents to the Associate office attorneys to
assist in understanding the facts, the transaction, or the issues, and the
Associate office attorneys may request additional information as needed to
determine how to handle the request. Such contacts will also clarify the nature
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33.1 Legal Advice

@)

(4)

(5)

and urgency of the advice being requested. Any informal advice given should
be memorialized as described in CCDM 33.1.2.1, Informal Advice.

Counsel should strive to deliver the most appropriate advice in a given
situation. During their informal contact, Field Counsel and the Associate office
attorney or advisor should discuss whether Field Counsel will need to draft
written advice or whether Field Counsel will need written advice from the
Associate office. Field Counsel and the Associate office may also discuss
whether a presubmission conference would be appropriate, the form that any
legal advice should take, and whether the taxpayer should be involved in the
process. When a written response is appropriate, it may be:

a. Unreviewed written advice from Field Counsel to the client

b.  Written advice from Field Counsel submitted for pre-review by the
Associate office under the procedures in CCDM 33.1.2.3, Legal Advice
Prepared in the Field and Reviewed by an Associate Office

c. Legal advice from the Associate office to Field Counsel

d. A Technical Advice Memorandum prepared under Rev. Proc. 2004-02, or
its successor

e. Some combination of the above. In some cases, it may be decided that
the issue would be best be addressed in published guidance or that a
published guidance project should be opened on an issue raised by a
request for legal advice in addition to responding to the request.

If the Associate office attorney, Field Counsel and their reviewers, as appropri-
ate, agree that written advice is needed, Field Counsel shall submit a
memorandum setting forth the issues upon which advice is being sought,
together with a discussion of the facts, law, and conclusions or course of
action proposed by Field Counsel. In general, requests should include the
following information:

a. The name and docket number of the case on the subject line, if the
advice is being requested with respect to a matter in litigation

b.  The Uniform Issue List number for each issue

c. Whether the advice request relates to either a Technical Advisors
Program issue, a Coordinated Industry Case (CIC), or an issue involving
at least $10,000,000 in tax, penalties, or interest. Requests in TEFRA
cases should indicate whether or not they impact partner level adjust-
ments totaling at least $10,000,000.

d. Whether it concerns legal advice to the Taxpayer Advocate Service or
whether it concerns legal advice to Service Campuses

e. The proposed positions of Field Counsel, IRS Field employees, Appeals,
and the taxpayer, as well as the basis for such positions

f.  The expiration date of the statute of limitations for issuing the notice, if the
case is a pre-90-day case

g. Whether the request requires an expedited response

h.  The current posture of the case, if the case is docketed

Where the written advice will be processed for release to the public, taxpayer-
specific requests for advice must also include at the time they are submitted:

a. The taxpayer’s full name
b. The taxpayer’s last known mailing address
c. The taxpayer’s taxpayer identification number (TIN)

33.1.2.2.2
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33.1.2.2.2.1 (1)
(08-11-2004)

Presubmission

Conferences

33.1.2.2.3 (1)
(08-11-2004)

General Procedures for
Legal Advice from
Associate Chief Counsel (2)

d. If a taxpayer has a representative who has a power of attorney to
represent the taxpayer in the matter that is the subject of the request, the
name and address of the representative and a copy of the power of
attorney

e. Any information in the request, or other background file documents
submitted with the request that the Field office believes should not be
made available for public inspection. If the Field office recommends that
information in the background file documents should be deleted, the
request for advice must include the basis for the recommendations. See
CCDM 37.1.1, Written Determinations Under Section 6110.

These procedures also apply to declaratory judgment cases. In these cases,
the attorney should recognize the need for advice at the earliest possible time
if such procedures are to be effective. It is theoretically possible for a declara-
tory judgment case to be submitted within four months of the date of issuance
of the determination letter, assuming the petitioner files an early petition and
reply. In view of that possibility, the submission of a prepetition advice request
is encouraged, even though a response cannot be anticipated before the de-
termination letter must be issued.

Advice that implicates the issues or matters within the subject matter of
another Associate office should be coordinated with those offices as early in
the advice process as possible. The coordination and reconciliation procedures
are discussed in full in CCDM 31.1.4, Coordination and Reconciliation of
Disputes.

Depending on the significance, novelty, and complexity of the proposed
request, the Associate office may choose to have a more formal presubmission
conference. A formal presubmission conference would include any attorneys
and managers of the organizations that either have subject matter jurisdiction
over the issues involved in the matter or have an interest in resolution of the
matter. Field Counsel or the Associate office may invite Service representatives
to participate in the conference if this would assist in defining the issues upon
which advice is needed. Presubmission conferences should not be held in
taxpayer specific cases with Service representatives unless Field Counsel par-
ticipates or declines to participate.

Formal presubmission procedures are required in connection with Technical
Advice as set out in Revenue Procedure 2004-2 or its successors. Presubmis-
sion conferences are encouraged for other forms of legal advice.

Requests for legal advice from either Field Counsel or components of the
Service should be addressed to the Associate office that has subject matter
jurisdiction over the primary issue in the case.

Requests for written legal advice from Associate offices, other than the Division
Counsel/Associate Chief Counsel (Criminal Tax) (CT) and the Associate Chief
Counsel (General Legal Services) (GLS), should be submitted to the Associate
offices through the Technical Services Support Branch, Associate Chief
Counsel (Procedure and Administration) (P&A). Requests should be submitted
by email using normal sensitivity and addressed to TSS4510. The email should
include the names of any Associate office attorneys or reviewers with whom
the request had been informally coordinated. It should also include the case
number. Supporting documents should be sent by email or express mail to the

Cat. No. 39431D (01-19-2021)
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33.1 Legal Advice

@)

(4)

(5)

(6)

7)

(8)

Technical Services Support Branch, CC:PA:LPD:TSS, Room 5329, 1111 Con-
stitution Avenue, NW, Washington, D.C. 20224.

The Technical Services Support Branch will send an email acknowledging the
receipt of a request for Associate office assistance to the Field office that
requested the assistance. The email will identify the Associate office to which
the case is assigned and provide the Field office with the name of that
Associate office’s contact person. A copy of this email will be sent to the
Associate office’s contact person. If an Associate office does not receive an
assignment within one business day from the date of the email, the Associate
office should contact the Technical Services Support Branch to determine if the
case file has been misdirected or misplaced.

The Technical Services Support Branch will send a copy of any request for
advice relating to Service Campuses when appropriate to Wage and Invest-
ment (W&I) Division Counsel, the Customer Accounts Manager (Small
Business/Self-Employed (SB/SE)), and the SB/SE and W&I analysts respon-
sible for Service Campus operations with a request for such additional
information or comment as these offices might wish to provide.

Upon receipt of a case, the Associate attorney should contact the attorney
assigned in Field Counsel to inform them of their assignment to the case and
to solicit the Field's participation in the development of the Associate office’s
response or review. Any requests for expedited treatment should be discussed,
and, if an expedited response is necessary, a time for response should be es-
tablished. Disputes regarding expedited responses should be promptly
elevated and reconciled.

The Associate office assigned primary responsibility for preparing legal advice
is responsible for coordinating the request for advice with the other Associate
offices as needed. This coordination should occur shortly after the initial case
assignment. The procedures governing coordination and reconciliation are
discussed more fully in CCDM 31.1.4.2.3, Coordination among Associate Chief
Counsel, and CCDM 31.1.4.2, Coordination within the Office of Chief Counsel.

The attorney assigned primary responsibility for preparing written legal advice
should communicate with the requesting office when a tentative conclusion has
been reached. Such communication enables the requesting office to raise
informal concerns to the proposed advice product and to call attention to facts
or arguments that may not have previously been raised, developed, or
disclosed. Any Counsel office that receives advice or assistance must follow
the advice or implement the assistance, unless the receiving office requests
reconsideration of the advice or assistance and the advice or assistance is
changed through the reconciliation procedure. Early communication is, thus,
essential to a meaningful dialogue in the reconciliation process.

Requests for legal advice on issues arising under the jurisdiction of the
Division Counsel/Associate Chief Counsel (CT) should be addressed to that
office or the appropriate Area Counsel. Requests for legal advice on issues
arising under the jurisdiction of the Associate Chief Counsel (GLS) should be
directed to that office or the appropriate Area Counsel.

33.1.2.2.3
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33.1.2.2.3.1 (1)
(04-12-2013)

Form of Legal Advice
Provided by Associate
Offices to Field Offices

33.1.2.2.3.2 (1)
(08-31-2010)

Technical Advice vs.

Legal Advice in
Nondocketed Cases

The form of legal advice should be tailored to the question asked, the type of
response anticipated, and the need of the office to set out a full, comprehen-
sive analysis of an issue or a case. It is generally, however, not an efficient use
of Counsel’s resources to craft lengthy memoranda that set out extensive dis-
cussions of the facts where the facts are not subject to any real ambiguity or
dispute or merely restate undisputed facts contained in other documents. Nor
should memoranda contain extensive discussions of the law where the issue is
narrow, there is no need to set out such an analysis of the law, or where there
is no concern that a related question or issue should be explored. If there is
confusion regarding the state of the law on an issue, then it may be appropri-
ate to write a memorandum that contains extensive legal analysis without any
need to apply the law to the specific facts of a case. Such a memorandum
might not require any discussion of the litigating hazards. Advice may address
strategy or case development without an extensive recital of the applicable
statutes and regulations. In some instances, it may be necessary to include
both strategic advice and legal background discussion if both are necessary to
convey the appropriate resolution of the case.

The choice between whether to request Technical Advice or some other form
of legal advice depends on whether the advice is intended to establish the
position of the Service in a specific case and whether it is advisable to have
the taxpayer participate in the advice request process. If the above types of
conditions apply, technical advice must be requested and will result in the
issuance of a Technical Advice Memorandum. Questions about whether
Technical Advice is appropriate are further addressed in CCDM 33.2, Technical
Advice And Technical Expedited Advice. Generally, all other forms of advice
constitute legal advice. Legal advice may be issued to the Field, to a program
manager, or to a Division or Division Counsel. It may be issued in either dock-
eted or nondocketed cases and may cover legal issues, tactics, and strategy
related to a case, a generic issue, or program. Legal advice may also respond
to the type of coordination needed with the Associate offices in pursuing the
issue, the advisability of identifying test cases with particular fact patterns, or
the strategies that might be considered to resolve the issue without litigation.

Legal advice does not preclude a request for technical advice in the same
case. Depending on the circumstances, the requests for different types of
advice may be made at different stages of case development or at the same
time with respect to different types of issues. For example, some form of legal
advice might be needed at a preliminary stage in order to decide what lines of
factual development should be pursued, and technical advice might then be
requested at a later stage to determine final Service position based on the
facts that have been developed. In some cases, technical advice might be
requested in order to establish Service position based on the facts that have
been developed with respect to certain legal issues while some other form of
legal advice might at the same time be provided to assist with tactical or
strategic case-development issues.

Technical advice may not be used to provide legal advice intended to be
generally applicable to an industry or a discrete class of taxpayers. See CCDM
33.1.2.2.3.5.

Chief Counsel Advice is a term used to describe a certain subset of legal
advice that is required to be released to the public under IRC 6110. Not all
legal advice is subject to this public disclosure requirement. For a more
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33.1.2.2.3.3 (1)
(04-12-2013)
Format of Legal Advice

complete discussion of what constitutes Chief Counsel Advice, see CCDM 33.
1.3.1.1, Definition of Chief Counsel Advice.

Legal advice may contain the following elements when appropriate to the
content of the legal advice being rendered:

a.

Written legal advice should contain a caption/information identifying the
case. The caption and identifying references will include the CASE
number, office symbols of the office drafting the advice, the appropriate
UlLs, the name of the case, the title of the person to whom the advice is
directed, and the title of the person signing the advice. The subject line
should reflect the primary issue in the case, even if the memorandum
provides case specific advice, and should not categorize the advice by a
name, such as Chief Counsel Advice or Generic Legal Advice.

Note: If the names of the person assigned to case, the person to whom
the advice is sent, and the person signing the advice are included
in the memorandum, they may not be redacted when the advice is
processed for release. See CCDM 33.1.3.2, Redacting Legal Ad-
vice Prior to Public Release.

The opening paragraph of should state: “This document should not be
used or cited as precedent.” The opening paragraph of the advice may
then briefly set forth the nature of the case (for example, submission of a
proposed revenue ruling for concurrence or comment). That the office
has previously rendered legal advice on the case may be mentioned.
The opening paragraph of a memorandum that provides advice of the
type described in CCDM 33.1.2.2.3.5 should state the general issue that
the memorandum addresses.

Taxpayer-specific advice should include a legend for identifying the refer-
ences to taxpayer information in the advice.

Issue headings should be used as appropriate. If there is more than one
issue, each issue is stated in a separate paragraph, and each paragraph
is numbered. State the issues in clear, precise language. Whenever ap-
propriate, state any additional issues that have been identified but were
not specifically raised in the incoming request for advice.

A Conclusion heading should be used if an issue heading is appropriate.
There should be a specific statement of the conclusion reached with re-
spect to each issue. This conclusion must be written to leave no doubt as
to its meaning and to make it clear it is based solely on the facts
presented.

A Statement of Facts heading should normally be used. It should con-
tain those facts necessary to understand the analysis of the issues. The
facts should be set out concisely, but without sacrificing clarity. Generic
facts may be used if they do not sacrifice clarity.

A Law and Analysis heading should normally be used. The analysis por-
tion of the advice sets forth clearly and concisely the pertinent law, regu-
lations, published rulings of the Service, and case law or other precedent
and the rationale to bridge between the issue, facts, law, and conclusion.
A Case Development, Hazards, and Other Considerations heading
should be used when the document will be processed for release as Chief
Counsel Advice or if it is advice provided under CCDM 33.1.2.2.3.5. This
part of the advice might include a discussion of audit techniques, case
development, legal precedent or other factual or tactical considerations
that may pose litigation hazards. Depending on the circumstances, all or

33.1.2.2.3.3
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33.1.2.2.34 (1)
(08-11-2004)

Additional

Considerations

Governing Preparation

of Chief Counsel Advice

part of the information in this section may be exempt from disclosure. For
further information on redacting this material, see CCDM 33.1.3.2.2, Per-
missive Deletions of Privileged Material.

j- The law and analysis section (or the case development section, if any) may
be followed by a summary in a complex case. The summary may be used
to restate the facts and the law, to reiterate the conclusions reached on
each issue, and to set forth recommended action.

The CC macros should be used to ensure the format of the memorandum is
correct. Headings normally introduce the statement of the issue or issues, the
conclusion or conclusions, the statement of facts, the analysis, and the
summary. Headings need not be used if the advice is four pages or fewer. The
format for memoranda signed by Associate Chief Counsel executive prepared
to provide non-taxpayer specific legal advice is shown in Exhibit 33.1.2-1.

The citation forms in the current edition of The Bluebook: A Uniform System of
Citation should be used in legal memoranda.

In preparing memoranda providing legal advice, attorneys and managers
should consider the character of the advice being given. A memorandum that
consists entirely of case development and strategic advice that would be
subject to the attorney client or law enforcement privilege, or that is given with
respect to a docketed case or in anticipation of litigation, will have little, if any,
material that will be subject to public disclosure under IRC 6110. Such
memoranda may be prepared without legends and other tools that facilitate
redaction. A memorandum that contains a background discussion of the law or
a description of the facts will likely have significant portions disclosed. In such
cases, the memorandum should be prepared using the redaction tools.

When legal advice has been coordinated with other Associate offices or
branches within an Associate office, the response received from those offices
must not be attached to the memorandum that is provided to Field Counsel or
other IRS field employee. Rather, the office responsible for preparing written
legal advice should integrate the analysis, as appropriate, into the memoran-
dum.

As with legal advice in general, Chief Counsel advice does not set out official
rulings or positions of the Service and may not be attached or referred to in
other advisory products or subsequent Chief Counsel advice as precedent.
These documents may be reviewed as part of an attorney’s legal research,
and the subsequent legal advice should integrate any relevant analysis into the
Chief Counsel advice when the documents address the same or similar issues.
Thus, legal advice should not cite to prior Chief Counsel advice as authority for
the conclusions or recommendations contained in the advice, nor should the
previously issued document be attached.

Drafts of the factual portions of Chief Counsel advice may be shared with the
requesting office to ensure that the facts are accurate and complete. Generally,
drafts of the legal analysis should not be shared. It is expected, however, that
discussions will occur between the requesting office and the issuing office
regarding the proposed legal analysis before the Chief Counsel advice is
drafted and issued. Occasionally, a team of experts, which would include the
Associate office and Field Counsel, will work jointly on the drafting of the Chief
Counsel advice. In such situations, complete drafts may be shared among all
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33.1.2.2.35
(04-12-2013)

Additional Procedures
for Certain
Non-Taxpayer Specific
Legal Advice, Including
Generic Legal Advice

(1)

)

©)

(4)

(5)

the participating attorneys. Once complete drafts are shared, the request for
the advice may not be withdrawn. Rather, the Chief Counsel advice will be
completed and issued.

When an issue arises in a number of cases that affects an industry segment or
there is a need to address a legal issue as it relates to an amalgamated set of
facts, it may be desirable to have an Associate Chief Counsel executive whose
office is responsible for the issue sign a generic legal advice. This type of
advice is in contrast to issuing non-taxpayer specific legal advice at the branch
level. Generic legal advice might be appropriate, for example, where a
common set of material facts applies to a significant number of taxpayers, and
advice with respect to facts representative of those common material facts will
assist the Service in resolving the cases more efficiently than advice applicable
only to a specific taxpayer.

Legal advice of this type may originate from a request for advice by the
Service or a field office of Counsel, or at the initiative of an Associate Chief
Counsel executive. To ensure that non-taxpayer specific legal advice is
designed to meet the needs of IRS program mangers, a request for legal
advice of general applicability made under these procedures must in general
be submitted by a program manager with national responsibility for the issue or
by a Division Counsel executive. In either case, legal advice of this type may
be issued upon a determination by an Associate Chief Counsel executive that
it is appropriate to render such advice in this form to promote efficiency, to
promote consistent treatment of similarly situated taxpayers, or to otherwise
promote sound tax administration. If the legal advice is at the initiative of an
Associate Chief Counsel executive, that executive will coordinate with Division
Counsel upon initiation of the project, so that Division Counsel may seek the
views of the appropriate Service executives.

For requests by program managers or a Division Counsel executive, the
Associate Chief Counsel must conduct a presubmission conference. The pre-
submission conference should include, as appropriate, the Division Counsel
executive and the program manager. A presubmission conference will help to
confirm the form of legal advice that is appropriate under the circumstances. It
will also assist in defining the issues on which advice is needed, in developing
the amalgamated facts upon which to base the legal advice, and in discussing
possible timeframes within which advice will be provided once the request is
submitted.

After submission of a request for this type of legal advice, the Associate Chief
Counsel executive, the Division Counsel executive, and the requesting
program manager, where appropriate, should agree upon a mutually accept-
able timeframe for completion. The facts and circumstances surrounding the
request will determine the appropriate timeframe, and may include consider-
ation, as appropriate, of the requester’s priorities, the priority of the advice
relative to other work in the office, and the complexity or sensitivity of the
issues presented. The Associate Chief Counsel office will confirm the
agreement in writing, either by email or memorandum, identifying the issue or
issues to be addressed and the agreed upon date of completion.

The Associate Chief Counsel executive should notify the Division Counsel
executive and, where applicable, the program manager of any developments in
processing the request for advice that might delay the response beyond the
agreed upon date. The program manager or Division Counsel executive that

33.1.2.2.3.5
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(10)

33.1.2.2.3.6 (1)
(08-11-2004)

Reconsideration of

Legal Advice

33.1.2.2.4 (1)
(07-30-2020)

Legal Advice to Program
Managers

submitted the request may ask for a conference with the Deputy Chief Counsel
(Operations) if the response is delayed beyond the agreed upon date. The
Associate Chief Counsel and the appropriate Division Counsel must brief the
Deputy Chief Counsel (Operations) if the response is not issued within 180
days of submission.

The Associate office must in general coordinate the proposed response with
the appropriate Division Counsel office prior to issuing the response. Doing so
will allow the identification of any points requiring further development or dis-
cussion of any possible areas of disagreement prior to issuance. Any
disagreements should be resolved using the procedures contained in CCDM
31.1.4.6, Reconciliation of Disputes.

A memorandum issued under this subsection must be addressed to the
national program manager or Division Counsel executive who submitted the
request. The Division Counsel should receive a copy of all memoranda issued
to program managers under this subsection. The advice should be based on a
representative set of amalgamated facts generally applicable to the industry
segment or taxpayer class that gave rise to the request. Care should be taken
to ensure that facts and figures derived from specific cases within the industry
or taxpayer class are modified so that they do not reference a specific
taxpayer.

Advice of this type is intended to be released to the public in its entirety. It
should not contain any privileged material that will be redacted. When it is de-
termined there is a need to address strategic advice, the development of a
specific case, or litigation hazards, a separate memorandum may be sent to
the program manager or the appropriate Counsel office.

As with other forms of legal advice, this type of legal advice does not set out
official rulings or positions of the Service and may not be referenced in other
documents as precedent. A subsequent decision to adopt a different position
on the same or a similar issue will, therefore, not require the withdrawal or re-
vocation of the prior legal advice memorandum. Instead, a new memorandum
setting out the current advice should be issued. The Associate Chief Counsel
executive may choose to include a reference to the prior memorandum to
assist the Service in verifying that the more recent memorandum reflects the
Associate office’s current advice.

The checksheet that should be used to process this type of advice for release
is contained in Exhibit 33.1.2-2.

It is not appropriate to withdraw or revoke legal advice once it is issued. Thus,
following further reflection, the receipt of additional information, or new case

law, new advice should be issued. The new advice should provide an analysis
of the case based on the facts and law at the time the advice is reconsidered.

The term “program manager” in this section includes all IRS employees who
are not considered Field or Service Center employees of the Service.

Cat. No. 39431D (01-19-2021)
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33.1 Legal Advice

33.1.2.3

(08-11-2004)

Legal Advice Prepared
in the Field and
Reviewed by an
Associate Office

()

@)

(4)

(5)

(6)

7)

(8)

)

(1)

Requests for legal advice by program managers in the business units will
generally be handled by the appropriate Division Counsel. To the extent these
requests involve matters where the law is unclear or Service position is not
established, Division Counsel must coordinate with the appropriate Associate
offices.

Where a request for legal advice principally concerns the interpretation of the
Internal Revenue Code, a recently enacted Code provision, or the application
of published guidance to a program, program managers may seek advice
directly from the appropriate Associate office. Associate offices may choose in
appropriate cases to issue such advice under the signature of the Associate
Chief Counsel. When that is done, the procedures in CCDM 33.1.2.2.3.5 for
Generic Legal Advice should be followed. Such advice should in general be
coordinated with the appropriate Division Counsel.

Consistent with the considerations set out in CCDM 33.1.2.2.2 and
33.1.2.2.3.1, legal advice to program managers may be provided orally or in
writing, as appropriate.

Legal advice to a program manager by an Associate office will be provided to
the National Taxpayer Advocate upon request. In rare instances, the advice
can be withheld from the National Taxpayer Advocate by the Chief Counsel
upon consultation with the Commissioner of Internal Revenue. When this
occurs, the Chief Counsel will inform the National Taxpayer Advocate within 30
days from the date of the advice was issued or requested by the National
Taxpayer Advocate.

Legal advice to a program manager by an Associate office will be released to
the public when the advice is provided in a formal written memorandum.

In general, Associate office attorneys will provide legal advice requested by
office heads who report to the Commissioner of Internal Revenue (including
the National Taxpayer Advocate) or the Deputy Commissioners in a formal
written memorandum. The Associate office with primary responsibility for
providing the legal advice will simultaneously furnish a copy of the advice to
the National Taxpayer Advocate. See CCDM 33.1.2.4.2 regarding additional
procedures for providing legal advice to the National Taxpayer Advocate.

The standards for disseminating legal advice that has been released to the
public are set out in CCDM 33.1.3.3. These standards also apply to the dis-
semination of legal advice issued to program managers described in this
section.

Formal written memorandum provided this section should be in the format
outlined in CCDM 33.1.2.2.3.3, Format of Legal Advice, and must be
processed for release as Legal Advice to Program Managers following the di-
rections in Exhibit 33.1.2-1.

This subsection provides instructions for processing for public inspection legal
advice prepared by the field and reviewed in the Associate offices. These pro-
cedures are for memoranda reviewed prior to issuance, although in unusual
circumstances memoranda may be sent for review after issuance.

33.1.2.3
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33.1.2.3.1 (1) After the advice is reviewed by an Associate office and issued by the Field, it
(08-11-2004) will be made available for public inspection after appropriate deletions are
Format for Advice made. To make the redaction and disclosure of these memoranda to the public

easier, the same format used to prepare Chief Counsel advice may be used
for this advice. See CCDM 33.1.2.2.3.3, Preparation of Legal Advice. The legal
advice memorandum macro is available to facilitate the preparation of these
memoranda using this format.

(2) The name and signature of the person signing the advice, and any contact
person named in the memorandum, generally will not be deleted from the
document that is made available for public inspection unless it would establish
the identity of the taxpayer.

33.1.2.3.2 (1) Requests for Associate office review of legal advice prepared in the Field are
(04-12-2013) to be submitted as an attachment to an email message, using normal sensitiv-
Procedures for ity, to the TSS4510 mailbox. Also, any background material needed by the
Requesting Associate Associate office to review the advice that is not in electronic format should be
Office Review sent by express mail to the Technical Services Support Branch, Office of the

Chief Counsel, Internal Revenue Service, CC:PA:LPD:TSS, Room 5329, 1111
Constitution Avenue, N.W., Washington, D.C. 20224. The assigned attorney in
Field Counsel should send copies of the request for Associate office review
through their own reviewers consistent with Division Counsel procedures. The
Associate office will review the advice and complete the documentation
described below in 15 calendar days. The time period for the Associate office
to respond may be extended after consultation with the Field, for a time period
not to exceed an additional 14 calendar days. Once review is completed, the
Associate office attorney shall prepare a Response Form reflecting its consid-
eration. See Exhibit 33.1.1-1, Field Advice Reviewed by the Associate Office
Response Form.

(2) Depending on the nature of the response the following process will be
followed:

a. Agreed: If the Associate office attorney agrees with the Field Counsel’s
memorandum, the Associate office attorney responsible for the review will
orally inform the Field attorney that the advice has been approved and
may be signed, dated, and issued to the Service field office. The
Associate office attorney also will prepare and send by email a Response
Form to reflect the concurrence.

b. Modified: If the Associate office attorney disagrees with the advice and
believes that the advice should be modified, the Associate office attorney
will orally communicate the recommended modifications to the assigned
attorney in Field Counsel, prepare the Response Form, and email them
the form. If Field Counsel agrees with the modification, the advice will be
revised by the assigned attorney in Field Counsel, signed, dated, and
issued to the Service field office. If the Associate office attorney
disagrees with the advice and believes it cannot be modified (i.e., the
advice should not be issued), the Associate office attorney will orally
inform Field Counsel that the request for Associate office review should
be withdrawn and Field Counsel should not issue the advice to the
Service field office. If Field Counsel does not agree with the Associate
office attorney’s recommendation, the disagreement must be reconciled
pursuant to established procedures.

c. Converted: If the Associate office attorney believes the advice submitted
would be more appropriate if issued as legal advice or as published

Cat. No. 39431D (01-19-2021) Chief Counsel Directives Manual 33.1.2.3.2
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33.1 Legal Advice

33.1.2.4
(01-19-2021)
Advice to Taxpayer
Advocate Service

33.1.2.4.1

(04-12-2013)

Legal Advice Requests
from TAS

33.1.2.4.2
(01-19-2021)
Responsibility within
Counsel for Providing
Legal Advice

@)

(4)

(5)

(1)

(1)

(1)

)

guidance, the Associate office attorney will orally notify Field Counsel and
discuss the appropriate form for the advice. If the decision is to continue
the review of the field advice and issue additional legal advice or a form
of published guidance, the procedures in A or B above will be followed
with respect to the field advice. Note that the procedures in B may be
appropriate if it is anticipated that the published guidance cannot be
issued in time to resolve the matter addressed in the memorandum. If the
decision is that field advice should not be issued and that another form of
advice or published guidance is more appropriate, the Associate office
attorney will memorialize that decision in a Response Form, email the
form to the assigned attorney in Field Counsel, and copy TSS 4510 on
that email.

TSS 4510 will close the existing assignment and open a new assignment with
the correct category if the decision is made to issue legal advice. If the
decision is made to issue published guidance, the Associate office will open an
appropriate case.

Field Counsel will contact the Service field office requesting the advice and
advise them of the decision. If supplemental information is needed by the
Associate office attorney, the request for information from Field Counsel should
be made as soon as practicable.

Field advice reviewed under these procedures will be made available to the
public pursuant to procedures set out in CCDM 33.1.2.5, Processing Legal
Advice for Public Inspection.

These procedures set forth guidelines for providing legal advice to the
Taxpayer Advocate Service (TAS) that apply to all Field Counsel and Associate
offices. Additionally, Associate offices must provide comments on TAS legisla-
tive proposals and other matters through the Office of the Division Counsel/
Associate Chief Counsel (National Taxpayer Advocate Program) (CC:NTA).

TAS’s procedures for requesting legal advice are found in /RM 13.1.10, Special
Processes.

Chief Counsel is responsible for providing legal advice and support to TAS for
the fulfillment of its mission, whether the support relates to the casework or the
systemic advocacy function. In many cases, TAS often needs expedited legal
advice regarding the applicable law, the rights of the taxpayer, and the respon-
sibilities of the Service. TAS may also request advice about what assistance, if
any, TAS legally may provide in a given situation. In cases involving advocacy
issues, TAS may request guidance in understanding existing law and
procedure or require advice regarding the legal and policy implications of alter-
natives TAS may propose.

Generally, the attorneys assigned to Division Counsel (SB/SE) will provide
legal advice to TAS local offices. In every Field office, there is an SB/SE
manager or senior attorney designated as the point of contact for providing
advice to TAS. The list of SB/SE contacts can be found on the Division
Counsel/Associate Chief Counsel (National Taxpayer Advocate Program)
website. The local SB/SE contact will be responsible for providing advice for all

33.1.2.4
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33.1.2.4.3 (1)
(08-31-2010)
Procedures for
Providing Legal Advice
to TAS
)

legal issues that relate either to SB/SE or Wage & Investment (WI), formulating
and referring matters for coordination with the Associate offices, and coordinat-
ing legal services with other offices. When TAS employees raise Large Busi-
ness and International (LB&I) or Tax Exempt and Government Entities (TEGE)
issues, the SB/SE contact must coordinate the response with the respective
Area Counsel for LB&I or TEGE, or refer the case for assignment through the
Area Counsel for LB&I or TEGE.

Advice on issues involving personnel, labor, and procurement should be
requested from General Legal Services (GLS). Similarly, advice on criminal tax
matters should be requested from Criminal Tax (CT). The lists of local GLS
and CT contacts can be found on the CC:NTA website.

The Office of the CC:NTA primarily provides legal advice to the National
Taxpayer Advocate and TAS headquarters employees. On occasion, the
CC:NTA also provides legal advice to TAS local offices. When issues under the
jurisdiction of the CC:NTA are referred to the SB/SE contact, the request must
be handled pursuant to the provisions in CCDM 33.1.2.4.3.1, Coordination of
TAS Advice with CC:NTA or Associate Offices. The following issues are under
the exclusive jurisdiction of the CC:NTA:

a. IRC § 7803(a)(3) and (c), including the Local Taxpayer Advocate’s discre-
tion not to disclose information to the IRS under IRC § 7803(c)(4)(A)(iv)

b. IRC § 7811

c. IRC § 7526

d. Taxpayer Advocate Directives

e. The scope of TAS'’s statutory authority or delegated authority

f.  Issues regarding TAS legislative proposals or any other matter related to

the NTA’'s annual reports to Congress

The Office of Chief Counsel will respect the confidentiality of information
provided by TAS. When TAS requests that particular information is to be kept
confidential and confined to a specified Counsel attorney or office, that
Counsel attorney or office will not disclose information to other Counsel
attorneys or offices or to the IRS or other third parties. In rare instances, after
consultation with the National Taxpayer Advocate, CC:NTA may inform the
Chief Counsel or a Deputy Chief Counsel of that information if the NTA intends
to take a public position adverse to the position of the Office of Chief Counsel.

In general, legal advice procedures for TAS will be the same as for other legal
advice provided by Counsel. The SB/SE contact will determine whether advice
can be given directly or whether consultation with the Associate offices is
necessary.

When a taxpayer is involved in tax litigation with the Service or the United
States (whether in the Tax Court, the U.S. Court of Federal Claims, a U.S.
Court of Appeals, a U.S. district court, the U.S. Supreme Court, or a federal
bankruptcy court), jurisdiction over the case rests with either the Office of Chief
Counsel or the Department of Justice, and the litigation matter is assigned to
an attorney in the appropriate office. Once a taxpayer becomes involved in this
litigation, TAS employees have no jurisdiction over the issues involved in the
litigation. Thus, if a TAS employee contacts a Counsel employee for assistance
after litigation has commenced, the Counsel employee will remind the TAS
employee that TAS does not participate in the litigation process and that the

Cat. No. 39431D (01-19-2021)
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33.1 Legal Advice

33.1.2.4.3.1
(07-30-2020)
Coordination of TAS
Advice with CC:NTA or
Associate Offices

33.1.2.4.3.2

(08-31-2010)

Time Frames for
Requests for TAS Advice

1)

)

@)

(4)

1)

)

@)

taxpayer (or the taxpayer’s representative) must be referred to the attorney
assigned to the case. If the Counsel employee learns that the taxpayer is not
represented in the litigation, the Counsel employee will remind the TAS
employee that the taxpayer may be eligible for representation from a Low
Income Taxpayer Clinic. See Publication 4134 for a list of organizations that
receive a low income taxpayer clinic matching grant from the IRS. A Counsel
employee may not direct the TAS employee to a specific clinic.

When it is not clear whether the Associate offices should be consulted about a
TAS specific issue, contact the CC:NTA for further guidance.

Advice that is given directly by SB/SE, GLS, or CT Counsel to TAS should not
be forwarded to the CC:NTA unless TAS disagrees with the advice and wishes
to elevate the matter.

Generally, the form, content, and coordination of TAS advice requests with the
CC:NTA or Associate offices should follow procedures outlined in CCDM
33.1.2.2.3, General Procedures for Legal Advice from Associate Chief Counsel,
as appropriate. The request should be sent to the Technical Services Support
Branch as described in those procedures and should be clearly identified as a
request for TAS advice. TSS will:

a. Assign the request to the CC:NTA or the Associate office primarily re-
sponsible for providing the response

b. Provide a copy of the request to the CC:NTA, if the CC:NTA is not
primarily responsible for providing the response based on subject matter
jurisdiction

c. Enter the TAS aspect code in order that case assignments may be ap-
propriately tracked

If legal advice is provided by an Associate office in a formal written memoran-
dum, the Associate office with primary responsibility for providing the legal
advice will provide a copy of the response to the CC:NTA and to the Division
Commissioner of the operating division or the head of any other Service
component that may be affected by the legal advice. See CCDM 31.1.4.1.

To prevent taxpayers from experiencing further delay in having their issue(s)
resolved, it is important that the assigned attorney ascertain when a response
is necessary and whether the request for assistance from TAS should be
expedited. The normal timeframes established in the business rules or by man-
agement for requests for legal advice often do not apply; in general, by the
time a taxpayer comes to TAS for assistance, time is of the essence. When an
expeditious response is required, Counsel will make every reasonable effort to
provide such assistance in a timely manner. At all times, Counsel should be
keeping TAS informed as to the status of the advice.

To avoid delay in getting the taxpayer’s issues resolved, determine whether the
inquiry may be timely and informally answered without a written response (i.e.,
a memorandum). If the request is handled informally, the procedures at CCDM
33.1.2.1, Informal Advice, should be followed.

Upon receipt of any written request for advice from TAS, or an oral request if a
written response will be provided, the assigned attorney will:

33.1.2.4.3.1
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a. Promptly contact the requesting TAS office to confirm receipt and
determine when a response is needed

b.  Provide written notification, whether by fax, e-mail, or memorandum, to
the requesting TAS office that includes the name and telephone number
of the attorney assigned to the request and the anticipated completion
date

c. Notify the manager if the employee anticipates any delay in meeting the
agreed upon date, the reasons for the delay, and the anticipated length of
the delay. If the manager decides that a delay in the response is unavoid-
able, the manager shall promptly notify the requesting TAS office of the
anticipated delay, the reasons for the delay, and the expected response
date.

Note: The manager must make sure that the case is opened and assigned as a
nondocketed case with a TAS aspect code.

(4) .If the requesting TAS office disagrees with advice provided by the Counsel
office to which the request for advice was directed, the Local Taxpayer
Advocate should first discuss the advice with the Field Counsel attorney who
provided the advice and, as appropriate, the attorney’s manager. If no agreed
resolution is reached following those discussion(s) and the TAS manager
believes further review of the advice is warranted based, for example, on the
difficulty or importance of the issue or case, or due to the nature of the taxpay-
er's complaint or request for assistance might reasonably be perceived as
raising a question about impartiality, after consultation with the TAS Area
Director, the matter should be brought to the attention of the Special Counsel
to the NTA (CC:NTA). CC:NTA will thereafter coordinate, as necessary, with the
appropriate Division Counsel or Associate Chief Counsel office(s) to ensure the
matter is appropriately reviewed.

33.1.2.4.3.3 (1) IRC § 7803(c)(4)(A)(iv) provides Local Taxpayer Advocates (LTAs) the discre-
(11-07-2007) tion not to disclose to the rest of the IRS, taxpayer contact or taxpayer
Local Taxpayer provided information.

Advocate’s Discretion
Not to Disclose

33.1.2.4.3.31 (1) The discretion not to disclose taxpayer contact or taxpayer-provided informa-
(08-31-2010) tion to the IRS rests with LTAs and the supervisory levels above the LTA. TAS
Scope of LTA’s employees below the LTA level cannot exercise this discretion. The discretion
Discretion not to disclose:

o Applies to taxpayer contact (or representative) and to any information

provided by the taxpayer (or representative)

Is limited to the withholding of information from the IRS

Does not apply to non-IRS entities such as the Department of Justice,
the Treasury Inspector General for Tax Administration, the Government
Accountability Office, or the United States Attorney’s Office

° Does not except LTAs from requests submitted through the Freedom of
Information Act (FOIA) or compulsory process, e.g., court orders and
subpoenas

o Provides no basis for withholding information required to be disclosed

under IRC § 6110 and FOIA
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33.1 Legal Advice

33.1.2.4.3.3.2
(11-07-2007)

Role of Counsel in the
Section 7803(c)(4)(A)(iv)
Context

()

@)

With the exception of criminal and fraudulent acts discussed below, the deter-
mination of what taxpayer provided information to withhold from the IRS and
what to disclose is a determination to be made by the LTA. TAS procedures
require that TAS employees provide all pertinent information to the IRS with
regard to any assistance request made on the taxpayer’s behalf, not just the
information beneficial to the taxpayer.

IRC § 7214(a)(8) requires all Federal employees who have knowledge or infor-
mation of violations of the Internal Revenue laws, to report such violations in
writing to the Secretary of the Treasury. (Treas. Reg. § 301.7214-1 provides
that the violation should be reported to the Commissioner). Failure to report
such violations could result in termination, fines, or imprisonment. The discre-
tion not to disclose taxpayer contact or taxpayer provided information does not
extend to the reporting of criminal violations and acts of fraud against the
United States under the Internal Revenue laws. The current policies and pro-
cedures of the NTA for implementing IRC § 7803(c)(4)(A)(iv) requires the
reporting of criminal violations or fraud committed under the internal revenue
laws consistent with IRC § 7214(a)(8).

Note: For more information about the LTA's discretion not to disclose, see IRM 13.

(1)

()

©)

(4)

1.5, Taxpayer Advocate Service (TAS) Confidentiality.

Chief Counsel attorneys providing advice and support to TAS regarding identi-
fied or identifiable taxpayers will not share information obtained from TAS with
other divisions or functions of the IRS. Disclosure within Counsel does not con-
stitute disclosure to the IRS within the meaning of IRC § 7803(c)(4)(A)(iv).
Counsel attorneys providing assistance to TAS will refrain from disclosing to
any other function within the IRS any of the information provided by TAS,
including the identity of the taxpayer seeking assistance from TAS. If you do
need to discuss this case with the IRS, please contact the CC:NTA first for
guidance.

Field Counsel previously providing advice to TAS regarding a particular
taxpayer or tax case should not generally be assigned an advisory request on
the same taxpayer from another IRS division or function, if the LTA assigned to
the case has exercised the discretion not to disclose taxpayer information to
the IRS. The attorney’s manager must assign another attorney who was not
involved with the earlier TAS advisory.

In providing advice to TAS, where applicable, Field Counsel should identify to
the LTA any information establishing a criminal violation or an act of fraud
against the United States and inform the LTA of the potential reporting issue
under IRC § 7214(a)(8). The decision whether to report the violation or trans-
action under IRC § 7214(a)(8) or to extend confidentiality rests with the LTA,
not Counsel. Where the LTA is following the policies and procedures estab-
lished by the NTA, the obligation of Field Counsel is complete upon advising
the LTA that information that would normally have to be reported under IRC §
7214(a)(8) exists or appears to exist and a subsequent response from the LTA
indicating that a IRC § 7803(c)(4)(A)(iv) determination has been made in ac-
cordance with the policies and procedures established by the NTA.

In any instance where it is clear to Field Counsel that the LTA has failed to
adhere to the NTA’s policies and procedures regarding criminal violations or
acts of fraud reportable under IRC § 7214(a)(8), the attorney will report any

33.1.2.4.3.3.2
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such violation to the CC:NTA and the CC:NTA will report the violation to the
NTA for appropriate action, with a copy to the Deputy Chief Counsel (Opera-

tions).
33.1.25 (1) This subsection contains additional procedures relating to legal advice to
(08-11-2004) Internal Revenue Service Campuses. Internal Revenue Service Campus or
Advice to Internal Service Campus as used in this subsection includes the Submission Process-
Revenue Service ing or Customer Service Campuses, as well as the Martinsburg and Detroit
Campuses Computing Centers.

(2) Legal advice to Service Campuses is provided using the same guidelines and
procedures as set forth for legal advice in general. The legal advice program
for Service Campuses is, however, distinct in several ways:

a. Local field counsel in SB/SE is responsible for providing advice to
Service Campuses through a visitation program described below;

b. Field Counsel must be alert to matters that are more appropriate for
Associate office attorneys to address. Additionally, field Counsel who
advise these campuses should provide assistance to Associate office
attorneys in implementing any legal advice provided;

c. Attorneys rendering advice under these procedures must determine the
appropriate way to deliver such advice so as to have the desired effect
on Campus procedures or processes. This may involve identifying the
appropriate Service analyst in order to make processing or IRM changes.
Additionally, such advice may be rendered informally or may result in an
IRM change as opposed to formal legal advice; and

d. Attorneys who render advice to Service Campuses are encouraged to
coordinate issues among themselves through the Service Campus Advice
Network. This coordination is facilitated by Division Counsel (SB/SE).

33.1.2.5.1 (1) Except as indicated above, legal advice procedures for Service Campuses will
(08-11-2004) be the same as for other legal advice provided by Counsel. Local Field
Service Campus Legal Counsel will determine whether advice can be given directly or consultation
Advice Procedures with the Associate offices is necessary using the criteria in CCDM 33.1.1.2,

Role of Field Counsel in Providing Legal Advice.

(2) Advice provided by the Associate offices to Service Campuses will address the
interpretation or application of the internal revenue laws generally and is not
intended to assist in the resolution of a specific taxpayer’s case. Informal
advice and coordination are encouraged.

(3) In general, Service Campus advice

° Is not taxpayer-specific and does not contain any other information that
is protected from disclosure under the provisions of IRC § 6103

° Does not include settlement guidelines, analyses of litigation hazards of
current or proposed Service positions, or similar information

° Does not ordinarily include investigative tolerances, prosecutorial
criteria, or similar information

o May discuss differing or inconsistent points of view on an issue, but

should not attribute them to particular individuals or offices

(4) All advice provided to Service Campuses that has been coordinated with the
Associate offices and related Service functions will be distributed to the appro-
priate Service personnel who are responsible for writing the procedures
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33.1 Legal Advice

(5)

33.1.2.5.2 (1)
(08-11-2004)

Field Counsel

Procedures — Advice to

IRS Campuses

()

@)

33.1.2.5.3 (1)
(03-23-2011)

Transmitting Associate
Office Advice to Service
Campuses

33.1.2.5.4 (1)
(08-11-2004)

Division Counsel
Procedures for Advice
Requests from IRS

Division Commissioners

governing Service Campus operations. Counsel personnel who are responsible
for providing advice to Service Campuses will assist in this process of imple-
menting the advice and will have primary responsibility for dealing with the
Service Campus.

Legal advice rendered by the Associate offices regarding Service Campuses is
processed for public release as Chief Counsel advice, and this advice should
be disseminated in the same fashion as Chief Counsel advice. See CCDM 33.
1.3.3, Dissemination of Chief Counsel Advice.

Each Field Counsel office designated to serve a Service Campus should take
the initiative to inform the appropriate Service Campus personnel of the avail-
ability of Counsel assistance and of the manner in which requests for advice
should be submitted. Field Counsel managers and attorneys should meet
regularly with the appropriate Service Campus personnel to establish a rela-
tionship with these Campuses.

The Field Counsel office receiving a request for advice from a Service Campus
has the initial responsibility to determine whether the advice should be
rendered informally or formally or whether the advice sought must be coordi-
nated with the Associate offices. Campus personnel are not expected to make
this determination, although the requester may be asked to provide factual in-
formation that will assist in the classification (e.g., How many cases in the
Service are believed to raise the issue? Do other Service Campuses have
similar cases? Is the issue related to the design of a program intended to deal
with a significant number of cases?). When in doubt as to whether an issue
must be coordinated with the Associate offices, Field Counsel should coordi-
nate with the Associate offices.

Copies of any written advice that are provided to the Service Campuses
directly by Field Counsel should be sent to the CAS Manager, Headquarters,
SB/SE Counsel, Customer Accounts Manager (SB/SE), and Division Counsel
(W&I). This will permit the identification of emerging issues or trends that might
not be apparent to individual Counsel offices and will ensure that the advice
was appropriate for field advice. Field advice to Service Campuses will not be
digested, indexed, maintained, or cited as precedent for the resolution of future
cases.

Field Counsel is responsible for providing specific advice to the Service
Campus based on the Associate office’s response. If additional taxpayer
specific advice would be helpful to the IRS Campus in handling the particular
matter that gave rise to the request, Field Counsel should provide separate
advice. A copy of any separate memorandum should be provided to W&,
LB&l, TEGE, and SB/SE Division Counsel, as appropriate.

Generally, all requests for advice regarding Service Campus issues from
Division Commissioner functions, including all headquarters or program
functions within the Division Commissioner’s office, are to be sent to Division
Counsel, who will coordinate or provide legal advice as appropriate. Division
Counsel will:

° Provide any required coordination of the request among the IRS
Division and those executives responsible for the Service Campus and
Computing Center operations

33.1.2.5.2
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33.1.25.5 (1)
(08-11-2004)

Service Campuses
Requests for Advice
Received by Associate
Offices

33.1.2.6 (1)
(08-11-2004)
Abusive Tax Schemes

33.1.2.7 (1)
(06-02-2014)

Ex Parte Communication
Rules Applicable to

Advice to Appeals

33.1.2.7.1 (1)
(06-02-2014)

Ex Parte

Communications

o Provide a copy of the request to the Local Counsel principally servicing
that Campus if the request involves a particular Service Campus or
Computing Center

° Coordinate the request, as appropriate, with the Associate offices

When a request for legal advice is coordinated with the Associate offices,
Division Counsel will provide specific advice to the SB/SE & W&l executives
responsible for the Service Campus or Computing Center operations and will
work with the SB/SE and W&I executives responsible for Service Center op-
erations to incorporate the advice, as appropriate, into Service procedures.

Service Campuses may request advice directly from the Associate offices. Any
requests that could have been handled by local Field Counsel should be
referred to local Field Counsel for response. If the request is one that these
procedures require be referred to an Associate office, the Associate office will
consult with the appropriate Division Counsel on how to handle the request. If
it is decided that legal advice from the Associate offices is desirable, the
request will be treated as a request for advice in accordance with the proce-
dures set forth in CCDM 33.1.2.2.2, Coordination of Legal Advice with
Associate Chief Counsel, and CCDM 33.1.2.2.3, General Procedures for Legal
Advice from Associate Chief Counsel, and a response will be provided directly
to the requestor. If not, the request will be returned to the Campus with an ex-
planation of why advice is not being provided.

[Reserved]

Section 1001(a) of the IRS Restructuring and Reform Act of 1998, Pub. L. No.
105-206, 112 Stat. 685, required the Service to establish guidelines to ensure
an independent Appeals function, including the prohibition of ex parte commu-
nications between Appeals employees and other Service employees to the
extent that these communications appear to compromise the independence of
Appeals.

Appeals has broad authority to negotiate settlements by applying a “hazards-
of- litigation” standard. Under the guidelines of Revenue Procedure 2012-18,
2012-10 I.R.B. 455 (March 5, 2012), ex parte communications concerning the
substance of a case, i.e., beyond mere ministerial, administrative, or proce-
dural matters, are prohibited unless the taxpayer or the taxpayer’s
representative has been given a reasonable opportunity to participate in the
communication either in person or by conference call.

Appeals will continue to be able to obtain legal advice from the Office of Chief
Counsel, subject to limitations designed to ensure that the advice to Appeals is
not provided by the same attorney who previously gave advice on the same
issue in the same case to the Service officials who made the determination
Appeals is reviewing.

Ex parte communications are communications between any Appeals employee
(e.g., Appeals Officers, Appeals Team Case Leaders, Appeals Tax Computation
Specialists) and employees of other Service offices, without the participation of
the taxpayer or the taxpayer’s representative. Ex parte communications may
be oral or written, manually or computer-generated.

Cat. No. 39431D (01-19-2021)
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()

@)

(4)

(5)

33.1.2.7.11 (1)
(06-02-2014)

Counsel Exceptions to

Ex Parte

Communications )

Ex parte communications are prohibited to the extent that the communications
appear to compromise the independence of Appeals. Whether a communica-
tion appears to compromise the independence of Appeals depends upon the
nature of the communication. Generally, Appeals may ask Service employees
questions that involve ministerial, administrative, or procedural matters and do
not address the substance of the issues or positions taken in the case.

The following inquiries by Appeals employees are not prohibited ex parte com-
munications (see section 2.03(2)(a) of Rev. Proc. 2012-18 for additional
examples):

a. Questions about whether certain information was requested and whether
it was received

b.  Questions about whether a document referred to in the work papers that
the Appeals Office cannot locate in the file is available

c. Clarification of the content of illegible documents or writings

d. Questions about case controls on the Service’s management information
systems

e. Questions relating to tax calculations that are solely mathematical in
nature

Prohibited ex parte communications, unless the taxpayer is given the opportu-
nity to participate, include:

a. Discussions about the accuracy of the facts presented by the taxpayer
and the relative importance of the facts to the determination

b. Discussions of the relative merits or alternative legal interpretations of
authorities cited in a protest or in a report prepared by the originating
function

c. Discussions of the originating function’s perception of the demeanor or
credibility of the taxpayer or taxpayer’s representative

d. Discussions of the originating function’s views concerning the level of co-
operation (or lack thereof) of the taxpayer/representative during the
originating function’s consideration of the case

e. Discussions regarding the originating function’s views concerning the
strengths and weaknesses of the case or the parties’ positions in the
case

f.  Communications from the originating function to advocate for a particular
result or to object to a potential resolution of the case or an issue in the
case

The taxpayer/representative may waive the prohibition on ex parte communica-
tions. If the taxpayer/representative is given an opportunity to participate in a
discussion, but decides not to participate, the prohibition is waived. Generally,
a waiver will be granted on a communication-by-communication basis. Alterna-
tively, the waiver could encompass all communications that might occur during
the course of Appeals’ consideration of a specified case.

Generally, the restriction on ex parte communications does not apply to field
reviewers or national office attorneys and reviewers when advising Appeals.
See CCDM 33.1.2.7.3(2)a, Legal Advice in Nondocketed Cases.

Counsel-to-counsel communications are never considered ex parte communi-
cations.

33.1.2.7.1.1
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33.1.2.7.2 (1) The limitations on ex parte communications do not apply to communications
(06-02-2014) between Counsel and Appeals in connection with cases docketed in Tax Court,
Advice in Docketed Tax with the exception of remanded CDP cases discussed in CCDM 33.1.2.7.2.1,
Court Cases Communications Regarding Collection Matters, below. Docketed cases will be

handled in accordance with Rev. Proc. 87-24, 1987-1 C.B. 151, including any
successor procedures, and the Tax Court Rules.

(2) Cases docketed in district court or the Court of Federal Claims do not fall
within the docketed case exception. However, the ex parte communication
rules do not apply to communications between the Department of Justice and

Appeals.
33.1.2.7.2.1 (1) The ex parte communications prohibition also applies to Appeals’ consideration
(06-02-2014) of cases involving collection matters, e.g., collection due process (CDP)
Communications appeals, collection appeals program (CAP) cases, offers in compromise, trust
Regarding Collection fund recovery penalty cases, etc. Appeals may not engage in discussions of
Matters the strengths and weaknesses of the issues and positions in the case, which

would appear to compromise Appeals’ independence. The taxpayer/
representative should be given an opportunity to participate in any discussion
that involves matters other than ministerial, administrative, or procedural
matters. IRC §§ 6320 and 6330, regarding due process in Service collection
actions, state that, at a hearing, the Appeals Officer must obtain verification
that the requirements of any applicable law or administrative procedure have
been met. Communications seeking to verify compliance with legal and admin-
istrative requirements are similar to the ministerial, administrative, or
procedural inquiries discussed in CCDM 33.1.2.7.1(3), Ex Parte Communica-
tions. Therefore, these communications are not subject to the prohibition on ex
parte communications.

(2) Although the ex parte communication rules do not apply to communications
between Counsel and Appeals in docketed cases, the ex parte communication
rules do apply in CDP cases that are remanded by the Tax Court for further
consideration.

a. When a CDP case is remanded to Appeals, the trial attorney should
prepare a memorandum to Appeals explaining why the court remanded
the case, any special requirements in the court’s order, and what issues
the court has ordered Appeals to address on remand.

— The memorandum may include legal analysis or legal advice to the
extent necessary to fully explain the court’s instructions.

— The memorandum should not discuss the credibility of the taxpayer
or the accuracy of the facts presented by the taxpayer.

— A copy of the memorandum should be provided to the taxpayer or
representative.

b.  The trial attorney may communicate with Appeals regarding court
deadlines and should monitor the matter to ensure court deadlines are
met or appropriately extended.

c. The trial attorney may provide legal advice to Appeals in connection with
the remanded CDP case without providing the taxpayer or representative
the opportunity to participate.

d. The trial attorney should review the supplemental notice of determination
before it is issued to the taxpayer for the limited purpose of ensuring
compliance with the court’s remand order.
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33.1 Legal Advice

33.1.2.7.3
(06-02-2014)

Legal Advice in
Nondocketed Cases

(1)

)

@)

Attorneys in the Office of Chief Counsel are expected to provide legal advice
without bias in favor of either the Government or the taxpayer. Rev. Proc.
2012-18, § 2.02(1) (citing Rev. Proc. 64-22, 1964-1 C.B. 689). To balance
Appeals employees’ need to obtain legal advice with the requirement that they
avoid ex parte communications that would appear to compromise Appeals’ in-
dependence, the following limitations will apply to communications between
Appeals employees and attorneys in the Office of Chief Counsel in cases not
docketed in the United States Tax Court.

A field attorney should not communicate ex parte with Appeals employees
regarding an issue in a case pending before Appeals if the field attorney per-
sonally provided legal advice regarding the same issue in the same case to
the originating function (e.g., Exam) or personally served as an advocate for
the originating function regarding the same issue in the same case. Section
2.06(1) of Rev. Proc. 2012-18.

a. This restriction generally does not apply to field reviewers or national
office attorneys and reviewers, unless those persons are essentially func-
tioning like a field docket attorney.

If the restriction on ex parte communications applies, Counsel will assign a
different attorney to provide assistance to Appeals.

a. Itis permissible and appropriate for the newly assigned (second) attorney
to see the advice previously given and to discuss the case with the first
attorney if something is unclear or for any other reason.

b.  There is no violation of the ex parte communication rules so long as the
second attorney and the reviewer exercise independent judgment in
rendering the advice to Appeals.

c. If the original attorney is best suited to advise Appeals, for example,
because the original attorney is an expert on a particular matter, that
attorney may provide advice to Appeals as long as the taxpayer or repre-
sentative is given an opportunity to participate in the discussion.

Example: Field Attorney Flounder previously provided advice to Exam on a particu-

lar issue in the Jones case. The case was transferred to Appeals for
consideration. Appeals submitted a request for legal advice to Counsel in
the Jones case relating to the same issue about which Attorney Flounder
advised Exam. Because Attorney Flounder provided advice to Exam
regarding the same issue in the same case, Appeals’ request for legal
advice should be assigned to another attorney. The assigned attorney
may discuss the issue with Attorney Flounder and review Attorney Floun-
der’s case file and notes without violating the ex parte communication
rules because the assigned attorney has a responsibility to evaluate the
case independently.

(4) The restriction on ex parte communications with Appeals only applies while

Appeals is performing its duties of evaluating the strengths and weaknesses of
the specific issues in specific cases and the overall hazards of litigation for
those cases. If an Appeals employee is not functioning in that capacity, (e.g.,
preparing a statutory notice of deficiency), the restriction on ex parte communi-
cations does not apply. See CCDM 33.1.2.7.4, Review of Statutory Notices of
Deficiency.

33.1.2.7.3
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(5) Appeals’ requests for legal advice will be handled as appropriate under the
procedures in CCDM 33.1.2.2.2, Coordination of Legal Advice with Associate
Chief Counsel.

33.1.2.7.3.1 (1) Cases can have long lives, with multiple participants with changing roles.
(06-02-2014) Counsel attorneys must be especially careful to observe the ex parte commu-
Cases with Multiple nication rules in large cases with multiple open years for the same taxpayer.
Open Years Open tax years may be under the jurisdiction of Exam, Appeals, Counsel or

even the Department of Justice.

Example: Exam conducted an audit of Taxpayer with respect to Year 1 and trans-
ferred the case to Appeals upon the receipt of a protest submitted by
Taxpayer. One of the issues in the case is a recurring accounting issue.
Taxpayer and Appeals reached an agreement regarding the accounting
issue with respect to Year 1. However, the issue is also present in Year
2, which is being audited by Exam. Taxpayer’s representative informs
the revenue agent of the settlement of the accounting issue with Appeals
and requests that Exam treat the issue the same way in Year 2. Since
Year 1 is still open in Appeals because there are other unagreed issues,
Appeals has not sent an Appeals Closing Memorandum to Exam de-
scribing the resolution of the accounting issue or offered Exam an
opportunity to participate in a post-settlement conference. Consequently,
under the ex parte communication rules, Exam may not discuss the ac-
counting issue with Appeals unless Exam obtains a waiver from
Taxpayer’s representative or provides the representative with an opportu-
nity to participate in the discussion with Appeals.

Example: Appeals has completed its consideration of Year 1 without reaching an
agreement with Taxpayer and is getting ready to issue a notice of defi-
ciency for that year. Year 2 is currently under audit by Exam. Taxpayer’s
representative informs the Appeals Officer that there is a net operating
loss in Year 2, the amount of which has been agreed upon by Exam and
the Taxpayer, and that the carryback of that NOL would affect the tax
liability for Year 1. The Appeals Officer may communicate with Exam to
verify the amount of the NOL carryback. This communication is consid-
ered ministerial and is permissible under the ministerial, administrative,
and procedural matters exception to the ex parte communication rules.

33.1.2.7.3.2 (1) Appeals may speak to Counsel attorneys regarding how to prepare closing
(06-02-2014) agreements in nondocketed cases.

Closing Agreements ) ) . ) )
(2) Advice regarding how to document a settlement does not interfere with the in-

dependence of Appeals because Appeals has finished the decision-making
part of its process. Appeals is no longer considering the strengths and weak-
nesses of the case or the advisability of the settlement.

(3) Counsel and Appeals are permitted to discuss the substance of a settlement to
enable Counsel to draft the operative provisions of the agreement to properly
reflect the terms of the settlement or advise Appeals on how to do so.
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33.1 Legal Advice

33.1.2.7.3.3
(06-02-2014)
Global Settlement
Initiatives

33.1.2.74
(06-02-2014)

Review of Statutory
Notices of Deficiency

(1)

)

@)

(1)

)

@)

(4)

(5)

Appeals is permitted to collaborate with Compliance and Counsel to assist with
the development of settlement initiatives by providing input to other IRS
functions in generic discussion of issues and transactions.

An Appeals Technical Guidance Coordinator (ATGC), assigned to develop
settlement parameters for an Appeals Settlement Guideline or Appeals Settle-
ment Position, may seek Counsel’'s advice even if the Counsel attorney
assigned is a member of an Issue Practice Group that is responsible for the
transactions and issues in question so long as the communication is not with
respect to specific open cases.

General discussions between the ATGC and the Counsel attorney about the
issues and analysis of reported opinions in cases no longer subject to Appeals’
consideration do not violate the ex parte communication rules.

A statutory notice of deficiency prepared by Appeals reflects Appeals’ determi-
nation that an administrative settlement will not be reached with the taxpayer
and the case will close unagreed. A statutory notice of deficiency represents
the IRS’s determination of a taxpayer’s liability, not just the determination of
Appeals.

It is Counsel’s responsibility to ensure that the statutory notice reflects the
legal theories and positions that are consistent with the current IRS position.
This includes providing advice on issues for inclusion in a statutory notice of
deficiency for a proper determination of the tax liability relating to the transac-
tions involved, regardless of whether the issue, position, or theory was
previously considered by the revenue agent or Appeals.

This advice does not violate the ex parte communications rules, regardless of
whether the attorney who authors the advice to Appeals previously advised
Exam about the issues or case in question.

a. Appeals will continue to follow the principles found in Policy Statement
8-2 and the guidelines outlined in IRM 8.6.1, Conference and Issue
Resolution, in deciding whether to raise any new issue recommended by
Counsel.

If the field attorney who previously advised Exam on an issue recommends
that a theory or adjustment be added to the statutory notice, the attorney’s
manager should closely scrutinize the recommendation before approving the
memorandum to Appeals setting forth that position.

a. Particular attention should be paid to recommendations previously
advocated by Exam that were affirmatively rejected by Appeals during its
consideration of the case.

If Appeals adopts Counsel’s recommendation, a meeting should be held
between Appeals, Counsel, and the taxpayer or representative to explain any
additional adjustments prior to issuing the notice of deficiency.

Example: Counsel Attorney Doe previously provided advice to Exam on a particu-

lar issue in the Smith case. The case was transferred to Appeals for
consideration. The taxpayer and Appeals did not reach a settlement so
Appeals submitted a draft statutory notice of deficiency to Counsel for
review. The notice of deficiency does not raise the particular issue about
which Attorney Doe had previously advised Exam. Attorney Doe is

33.1.2.7.3.3
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permitted to advise Appeals regarding the notice of deficiency without
violating the ex parte communication rules, even though she previously
provided advice to Exam in the Smith case. This is because Appeals’
independence is no longer a factor in this case because at this stage,
Appeals is not functioning in its role to settle the case inasmuch as
Appeals has decided to issue a notice of deficiency. Attorney Doe may
even advise Appeals to add an adjustment relating to the particular issue
about which Attorney Doe previously advised Exam, without violating the
ex parte communication rules. Attorney Doe’s manager should closely
review the additional adjustment before approving Attorney Doe’s recom-
mendation to add the adjustment. If Appeals adopts Attorney Doe’s
recommendation, a meeting should be held between Appeals, Counsel
and the taxpayer or representative to discuss the additional adjustment.

33.1.2.8 (1) The authority to issue a deficiency notice rests with the Commissioner, Area
(10-17-2016) Directors, Field Territory Managers, Service Campus Directors, and Appeals
Review of Notices of Team Managers. The role of the Field Counsel is to advise whether a defi-
Deficiency and Claim ciency notice should be issued, and if so, to make recommendations
Disallowance concerning the issues to be asserted and the wording of the determination.

The criteria for submitting a Notice of Deficiency to Field Counsel for review
are in IRM 4.8.9.9, Reviewing the Notice of Deficiency.

(2) The review must verify the adequacy of the evidence in support of the
proposed determination. The attorney should evaluate the validity of the
proposed issues, gauge the extent to which the prospective Service challenge
has been developed, and consider whether any additional matters should be
noted. The standard for factual review is one of reasonableness: Have the key
witnesses been interviewed and all appropriate statements obtained? Are the
documents necessary to the issue in the file? Have any essential areas of
inquiry been ignored? Occasionally, there are instances in which all that needs
to be done is to show that the taxpayer has failed to substantiate deductions or
exemptions.

(8) When the Service has the burden of proof, the factual and evidentiary develop-
ment should be complete. The Service should be able to present a prima facie
case from the contents of the administrative file. The material should include a
discussion of the nature and scope of the evidence and its expected effect on
the taxpayer’s anticipated defenses. The factual development is critical; the
answer will have to make allegations sufficient to support any affirmative relief
sought.

(4) If further investigation is required, the Field Territory Manager or Appeals Team
Manager should be requested to have it made. The request should specify the
remaining problems, identify the specific area of the inquiry as well as the
documents required and the people to be interviewed, and offer consultation.
When appropriate, use of summonses should be recommended.

(5) Field Counsel should review the proposed deficiency in light of the pertinent
law and purported facts without limitation to the particular theory proposed. If
there is doubt as to Service position or disagreement with the issuing official
over the stand to be made, advice should be sought from the appropriate
Associate office.
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33.1 Legal Advice

33.1.2.8.1
(04-12-2013)
Additions to Tax

(6)

7)

(8)

)

(10)

(1)

Upon the receipt of a request for legal advice for a nondocketed case, the
technical assistant, the attorney’s supervisor, and the docket attorney, will each
verify the statutory bar date.

The proposed explanatory paragraphs should be carefully reviewed to make
sure that the taxpayer will be adequately apprised of the nature of the adjust-
ment and that all of the grounds necessary to support the determination are
included. Citations to Internal Revenue Code sections are not required but, if
provided, should be comprehensive. The deficiency shown should be the
“statutory deficiency” and the notice should not refer to any years for which
there has been an overassessment.

Only those alternative theories that result in smaller deficiencies than the
primary theory may be mentioned in the notice. An intended alternative
resulting in more deficiency than the primary theory could be switched to
become the primary theory, or could be introduced in the answer, with a
request for a larger deficiency.

Conflicting determinations may raise a question as to the presumptive correct-
ness of the determination, particularly if made for the same taxable year of the
same taxpayer. Some conflicting determinations do have to be made. For
example, the determination that the income is includable for a taxpayer in each
of two years or in respect of each of two taxpayers may be necessary to
protect the revenue. It is a case-by-case decision. Doubtful instances should
be resolved by Field Counsel.

Amounts not subject to deficiency procedures: The notice of deficiency
should also be examined to make sure that the determinations made are
subject to deficiency procedures. Various penalties which are not based on a
deficiency, as that term is defined in IRC § 6211, are not subject to deficiency
procedures. These include the penalties imposed under IRC § 6651 and 6654,
including the fraud delinquency penalty under IRC § 6651(f), to the extent that
they are imposed on amounts shown on a return filed by the taxpayer. See
IRC § 6659 (IRC § 6665, for years after 1989). Other penalties not subject to
deficiency procedures include information reporting penalties under IRC §§
6721 through 6724, the promoter penalties under IRC §§ 6700 and 6701, and
the tax shelter penalties under IRC §§ 6707 and 6708. These amounts should
not be asserted in the notice of deficiency, but should instead be assessed im-
mediately. Penalties that are subject to deficiency procedures, such as the
accuracy-related and civil fraud penalties, should also be asserted, if appropri-
ate. Amounts of liability ordered pursuant to a restitution order under 18 USC §
3556 are not subject to deficiency procedures pursuant to IRC § 6213(b)(5)(A).
See IRC § 6204(a)(4)(A).

IRC § 6651(a)(2) authorizes the imposition of an addition to tax where, without
reasonable cause, a taxpayer fails to pay the amount shown as tax on a return
on or before the payment due date. Prior to the enactment of IRC § 6651(Q),
no comparable failure to pay penalty applied to taxpayers who did not file a
return. Recognizing the inequity of imposing the failure to pay penalty on filers
but not on nonfilers, Congress enacted IRC § 6651(g). IRC § 6651(g)(2)
provides that, for returns due after July 30, 1996, an IRC § 6020(b) return will
be treated as a return filed by the taxpayer for purposes of determining the
IRC § 6651(a)(2) addition to tax.

33.1.2.8.1
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a. The Service prepares two types of IRC 6020(b) returns: Forms 13496
and Automated Substitute For Return (ASFR) Certifications. Either the
Form 13496, IRC Section 6020(b) Certification, (when packaged with
Form 4549, Income Tax Examination Changes, or Form 886-A, Explana-
tion of ltems) or the ASFR Certification (with accompanying 30-day letter)
can be a valid IRC 6020(b) return if it identifies the taxpayer’s name and
TIN, contains information to compute the taxpayer’s tax liability and is
properly subscribed. See Treas. Reg. § 301.6020-1. IRC 6020(b) returns
are prepared either by hand or through automated means. The name and
title of an internal revenue officer or employee appearing on a IRC
6020(b) return suffices as a subscription adopting the document as the
taxpayer’s return, whether the officer’s or employee’s name or title is
handwritten, stamped, typed, printed, or otherwise mechanically affixed to
the document, so long as the name was placed on the document to sig-
nify that the employee or officer adopted the document as a return for the
taxpayer. The subscription, as well as the accompanying document or set
of documents, may be in written or electronic form. See Treas. Reg. §
301.6020-1(b)(2) and CCDM 35.2.2.11, Answers in Failure to Pay (Sec-
tion 6651(a)(2) Cases With a Substitute for Return Filed under Section
6020(b)).

b. To meet the burden of production with respect to the IRC 6651(a)(2) ad-
dition to tax for a non-filer, the Form 13496 or ASFR Certification pack-
age that satisfies the above elements should be put into evidence.
Whenever relying on automated or electronic certification or subscription,
a citation to Treas. Reg. § 301.6020-1(b)(2) should be included in the
pleading or other written document.

c.  Where all or part of the Form 13496 return or ASFR Certification package
is not included in the administrative file, attorneys should contact the
originating campus to provide documentation of the return. See CCDM
35.2.2.11, Answers in Failure to Pay (Section 6651(a)(2) Cases With a
Substitute for Return Filed under Section 6020(b)). Where no Form
13496 or ASFR Certification package can be secured from the campus,
attorneys should review the documents in the administrative file to deter-
mine whether there is a document or documents that would meet the ele-
ments of an IRC § 6020(b) return as set forth in the Tax Court’s opinions,
Cabirac v. Commissioner, 120 T.C. 163 (2003) and Spurlock v. Commis-
sioner, T.C. Memo. 2003-124. Before proceeding with an argument that
documents other than Form 13496 or an ASFR Certification meet the
definition of an IRC 6020(b) return, attorneys must coordinate with
Branch 1 or 2, Procedure and Administration.

(2) If the IRC § 6651(a)(2) addition to tax is to be conceded because documents
comprising a IRC § 6020(b) return do not exist, attorneys should plead the
increase in the amount of IRC § 6651(a)(1) addition to tax that results from the
inapplicability of the IRC § 6651(c)(1) limitation on the amount of the IRC §
6651(a)(1) penalty. This additional amount may be forgone in “S” Cases where
the amount is sufficiently small. The decision to forgo the increased IRC §
6651(a)(1) addition to tax must be approved by the trial attorney’s manager.

(3) For returns, the due date of which is after December 31, 1989 (without regard
to extensions), the accuracy-related penalty pursuant to IRC § 6662 imposes a
20 percent penalty on underpayments attributable to, among other things, neg-
ligence or disregard of rules and regulations.
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The accuracy-related penalty can be applied only to a return that has been
filed by the taxpayer. See IRC § 6664(b).

Negligence includes any failure to make a reasonable attempt to comply with
the provisions of the tax law, exercise ordinary and reasonable care in tax
return preparation, keep adequate books and records, or substantiate items
properly. See Treas. Reg. §1.6662-3(b).

Disregard of rules or regulations relates to the taxpayer’s failure to follow the
appropriate law in completing the return, and reflects a disregard of the
Internal Revenue Code, temporary or final regulations, notices, or revenue
rulings (other than notices of proposed rule making). The term “disregard”
includes careless, reckless, or intentional disregard. A taxpayer who takes a
position contrary to a revenue ruling or notice has not disregarded the ruling or
notice if the position has a realistic possibility of being sustained on its merits.

The accuracy-related penalty attributable to negligence will not be asserted
solely for filing a return late or solely due to the taxpayer’s failure to appear for
an audit or respond to an inquiry or notice. The facts and circumstances from
the return and the case file, however, may warrant assertion of the accuracy-
related penalty attributable to negligence.

Reasonable cause exception: The accuracy-related penalty does not apply if
the taxpayer has reasonable cause and acted in good faith, i.e., if an error was
due to an honest misunderstanding of the facts or the law and the taxpayer
took reasonable steps to comply with the law.

For returns, the due date of which is after December 31, 1989 (without regard
to extensions), the civil fraud penalty pursuant to IRC § 6663 imposes a 75
percent penalty on the portion of the underpayment attributable to fraud.

The civil fraud penalty will be asserted when there is clear and convincing
evidence to prove that some part of the underpayment of tax was due to fraud.
Such evidence must show the taxpayer’s intent to evade the payment of tax
which the taxpayer believed to be owing. Intent is distinguished from inadver-
tence, reliance on incorrect technical advice, honest difference of opinion,
negligence, or carelessness.

The civil fraud penalty can be applied only to a return filed by the taxpayer.
Where the taxpayer has fraudulently failed to file returns, the fraudulent failure
to file penalty pursuant to IRC § 6651(f) should be applied.

The fraud penalty and the accuracy-related penalty cannot both be imposed
with respect to the same portion of an underpayment. If the case does not
involve collateral estoppel, it may be prudent to consider raising the appropri-
ate equivalent and lesser penalties in the notice of deficiency as alternative
determinations. Likewise, with the assertion of the fraud delinquency penalty
(IRC § 6651(f)), the alternative of the regular delinquency penalty should be
considered.

If the proposed notice covers a year for which there has been a tentative
allowance resulting from a net operating loss carryback, the issue of the loss
year is before the court if the taxpayer petitions from the tentative allowance
year. If the loss year has not been audited and the Service wishes to examine
the loss year, it should be asked to do it promptly after the issuance of the
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33.1.2.8.5 (1)
(08-11-2004)
Munro Computations

statutory notice. If the Service chooses to survey the year, a letter to that effect
should be obtained. Thereupon the issue may be ignored.

If the taxpayer has not received a tentative allowance for the loss year, the
issue will not be before the court unless raised in the petition. Nevertheless,
the Service should be asked whether it wants to conduct an examination of the
loss yeatr.

The proposed deficiency notice should be reviewed expeditiously. Immediately
upon its receipt, the manager and the assigned attorney in Field Counsel
should verify the statutory bar date for each return in the administrative file. In
determining the last day for timely assessments, they should consider the
status of any Form 872-A, Special Consent to Extend the Time to Assess Tax.
The proposed address should be verified as the last known address of each of
the taxpayers. If the taxpayer is a corporation, the continued existence of the
entity to which the notice is addressed should be verified. If the notice is to be
sent to a successor or the parent of a group of corporations filing a consoli-
dated return, the prospective recipient’s status should be confirmed.

Unagreed Cases: If the Field Counsel does not agree to the issuance of a
statutory notice, the case should be returned to the referring office with a
memorandum stating the reasons for the disagreement. If the file reflects a
settlement offer Counsel views as reasonable, that view should be noted. If the
disagreement is based upon inadequate factual development, the areas of in-
adequacy should be stated and the required remedial investigation should be
specified. The Service is not bound by Counsel’s opinion of the merits of the
proposed notice. Counsel should state whether the issuance of the notice is
not recommended, either definitively, i.e., not at all, or conditionally pending
further action. If Counsel returns a proposed notice to Appeals with a memo-
randum recommending that the notice not be issued in whole or in part, the
Appeals Team Manager and the Associate Area Counsel will resolve the dis-
agreement. If they fail to resolve the disagreement, it will be resolved by the
Area Counsel with the advice of the Area Director of Appeals.

Agreed Cases: A proposed statutory notice is considered agreed if it is correct
on its face or Field Counsel concurs that more tax is due. Counsel need not
adopt the rationale of the initiating office or approve the RAR or supporting
statement. Counsel is not barred from requesting a supplemental investigation.
If Counsel favors different or additional grounds for the proposed deficiency, a
brief explanation should be included in the recommendation memorandum
principally as background material for any ensuing litigation.

Copies of all writings prepared during notice considerations should be kept for
inclusion in the legal file if litigation results.

At the time that a statutory notice of deficiency is issued it is unknown whether
the case will be settled, tried or defaulted. Therefore, it is necessary to prepare
such notices in accordance with Munro v. Commissioner , 92 T.C. 71 (1989), in
all cases where nonpartnership items of the taxpayer are being adjusted but
the taxpayer has also invested in an entity that is subject to the unified audit
and litigation (TEFRA) provisions and that entity is the subject of an ongoing
entity-level proceeding for the years at issue in the statutory notice of defi-
ciency. Otherwise, if a case is defaulted and Munro computations were not
used in preparing the statutory notice of deficiency, the Service will only be
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permitted to assess the amount of the deficiency and penalties that are
reflected in the notice. IRC § 6213(c). Moreover, the Service may be
precluded from assessing and collecting the differential deficiency at the
completion of the TEFRA proceeding if the taxpayer subsequently challenges
the assessment or collection of said differential deficiency on the ground that it
is barred by the expiration of the statute of limitations. See CCDM Part 35, Tax
Litigation, for additional guidance. The Munro computations apply for all years
ending after the enactment of TEFRA on September 3, 1982.

Munro Computations and Oversheltered Returns. For years ending after
August 5, 1997, the Munro computations continue to apply without change,
except in the case of an oversheltered return. IRC § 6234 now permits a de-
claratory judgment action in Tax Court for nonpartnership items oversheltered
by partnership deductions. Specifically, the procedure applies when a return
shows no taxable income and a net loss from partnership items and, as a con-
sequence, no deficiency in tax arises from an adjustment to nonpartnership
items. Accordingly, the Service may issue a notice of adjustment, which adjusts
nonpartnership items. If a TEFRA partnership proceeding subsequently causes
the nonpartnership adjustments to result in tax, the tax attributable to the non-
partnership adjustments may be assessed as part of the computational
adjustment of partnership items. The notice of adjustment is treated similarly to
a notice of deficiency for purposes of the petition period, statute of limitations
suspension, restrictions on issuing a second notice, etc. An adjustment notice
that results in a deficiency in tax (as a result of a final determination of any
partnership item for the taxable year) is automatically deemed to be a valid
notice of deficiency. Similarly, a notice of deficiency that results in no deficiency
in tax will automatically be deemed to be a proper notice of adjustment if the
notice otherwise meets the criteria of IRC § 6234.

The procedure for reviewing proposed claim disallowances is the same as that
for proposed deficiencies. See IRM 8.17.4, Notices of Deficiency .

The general principles applied in the review of notices of deficiency to
determine the legal sufficiency of supporting information and documents also
apply to Counsel review of notices of determination of worker classification
under IRC § 7436, or any of the final adverse determination letters that
taxpayers can petition under the declaratory judgment procedures of IRC §§
7428, 7476, and 7478 that are within the subject matter responsibility of the
Division Counsel/Associate Chief Counsel (TEGE).

If after review of the proposed notice, claim disallowance, or final adverse
letter, Field Counsel believes it should not be issued either in whole or in part,
Field Counsel will return the case to Appeals with a memorandum setting forth
its reasons. Where the Appeals Team Manager and the Associate Area
Counsel cannot resolve a disagreement regarding the notice, claim, or letter,
the disagreement will be resolved by the Area Counsel with the advice and
assistance of the Area Director of Appeals.

In relatively uncomplicated nondocketed cases, Appeals may request informal
assistance from Field Counsel when advice is needed as to the hazards of liti-
gation, interpretation of the law, and/or evaluation of the evidence. This
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assistance will be provided through informal arrangements between each Field
Counsel and Appeals office. See IRM 8.1.10, Ex Parte Communications, re-
garding limitations on ex-parte communications with Appeals. This informal
procedure is not intended to take the place of, or alter in any way, technical
advice procedures.

In large dollar and/or complex nondocketed cases, Appeals may request that
such cases be informally considered by Field Counsel. In addition, Field
Counsel may be asked to attend settlement conferences in nondocketed
matters, but serve only in advisory roles. Counsel will cooperate in providing
this assistance as long as resources and workloads permit. See IRM 8.1.10,
Ex Parte Communications, regarding limitations on ex-parte communications
with Appeals.

IRC 6212(c) precludes the Service from determining additional deficiencies
after the taxpayer has filed a timely petition for the same years with the Tax
Court. An exception exists for fraud. Also, mathematical or clerical adjustments
as well as termination and jeopardy assessments may be made. See IRC

§§ 6213(b)(1), 6851, and 6861.

Additional deficiencies may be determined in the Tax Court under IRC §
6214(a), if by answer respondent raises new issues and requests increased
deficiencies. If an increased deficiency is recommended after a deficiency
notice has already been issued, no attempt should ordinarily be made to issue
another notice during the period for filing a petition with the Tax Court. It is
Service position that a statutory notice issued within 90 days after an earlier
one becomes a nullity if the taxpayer files a timely petition from the first notice.
If the taxpayer files a petition from the first notice, the additional issues can
and should be raised in the answer with a request for an increased deficiency.
If the taxpayer does not file a timely petition, a second statutory notice should
then be issued for the additional deficiency. Care should be taken so that the
period of limitations does not expire. See Treas. Reg. §301.6503(a)-1.

IRC § 6212(d) now provides for rescission (which operates to rescind the
whole notice and not a part thereof) if the parties mutually agree to the rescis-
sion. A rescinded notice cannot form the basis of a petition in the Tax Court.

If the statutory notice is returned undelivered because the taxpayer’s address
has changed, the issuer should attempt to ascertain if a new address exists. If
found, a new notice should be sent to obviate the contention that the Service
did not do all it should have to send the notice to the taxpayer’s last known
address. A second notice can only be sent if the period of limitations for as-
sessment remains open.

IRC § 7522, effective for mailings made after January 1, 1990, provides that
any notice, including notices of deficiency and notices of tax due, must
describe the basis for and identify the amounts of the tax due, interest, addi-
tional amounts, additions to tax, and assessable penalties included in such
notice. An inadequate description will not invalidate the notice. IRC § 7522
applies to any tax due notice or notice of deficiency under IRC §§ 6155, 6212,
or 6303. It also applies to any notice generated out of any information return
matching program (e.g., CP-2000 Underreporter Program).

The stated purpose of IRC § 7522 is to improve the clarity of explanations sent
to taxpayers. H.R. Conf. Rep. No. 1104, 100th Cong., 2d Sess., pt. 2, at 219,
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1988-3 C.B. 473, 481. While the statutory requirement is limited to enumerated
notices, the conference report notes the desire of Congress that the Service
make every effort to improve the clarity of all explanations sent to taxpayers.
No details are provided as to what may or may not be a sufficient explanation
other than inclusion of the information in the original notice sent to taxpayers;
later copies of a particular notice to the same taxpayer need not contain the
explanatory information if the Service determines that including it would be
confusing. In the case of interest, it is sufficient if the notice states that interest
at the legal rate is owing on the amount due.

Prior to enactment of IRC § 7522, the courts had uniformly held that a notice
of deficiency must do at least three things. First, it must inform the taxpayer
that a deficiency has been determined. Second, it must specify the year for
which the deficiency is asserted. Third, it must state the amount of the defi-
ciency in unequivocal terms. Although the Service was not previously required
to provide an explanation of the basis for a proposed deficiency, it has been
the practice of the Service to do so. While the Service has maintained the
practice of providing taxpayers with an explanation for the proposed deficiency,
both in a 30-day letter and in a 90-day notice of deficiency, taxpayers or
Counsel may challenge the explanation.

A notice of deficiency is not required to inform the taxpayer that statutory
interest at the legal rate will apply to any deficiency determined (or redeter-
mined) by the Commissioner or the Tax Court. The reason is that a notice of
deficiency relates exclusively to deficiencies. Generally, interest is not subject
to deficiency procedures. IRC § 6601(e)(1). The Service, however, includes a
statement regarding the accrual of interest in each notice of deficiency. By
contrast, a notice and demand under IRC § 6303 for tax and interest
assessed would be subject to IRC § 7522 and must contain at least an expla-
nation that interest included therein has been assessed at the legal rate.

The intent of IRC § 7522 is to provide the taxpayer with a better explanation
but not to permit the avoidance of tax legally due. Existing law as to what con-
stitutes a notice of deficiency and the circumstances under which the burden is
shifted to the Commissioner in a Tax Court proceeding generally remain
unchanged. It is clear that the courts will not look behind the notice of defi-
ciency to evaluate the procedures and evidence relied on to support the
determination. Only in certain limited circumstances is the deficiency determi-
nation not accorded the presumption of correctness, shifting the burden of
going forward to the Service. If the court determines that the notice of defi-
ciency is arbitrary and excessive, i.e., it bears no factual relationship to the
taxpayer’s liability, the burden of proof will shift. In determining whether a
notice of deficiency is arbitrary and excessive, courts routinely refuse to
examine the evidence used or the propriety of the Commissioner’s motives or
administrative policy or procedure in making the determination.

Under IRC § 6201(d) the Service will have the burden of producing reasonable
and probative information in a court proceeding if the taxpayer asserts a rea-
sonable dispute with respect to an item of income reported to the Service on
an information return. IRC § 7491 also provides for the shifting of the burden
of proof under certain circumstances. IRC § 7491(c) places the burden of pro-
duction on the Service in any court proceeding with respect to the liability of
any individual for any penalty, addition to tax or additional amount imposed by
the Internal Revenue Code.

33.1.2.8.10.1
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Failure to comply with the requirements of IRC § 7522 in a notice of deficiency
may also result in the IRS bearing the burden of proof. In Shea v. Commis-
sioner, 112 T.C, 183 (1999), the Court held that if the basis on which the
Service relies is not described in the notice of deficiency, and different
evidence is required for that issue, the Service will bear the burden of proof on
that issue.

Challenges can be expected in litigation involving both tax due notices and
notices that relate to information return matching programs, such as where the
taxpayer does not receive a deficiency notice and assessment of tax, penalty,
and interest is made upon expiration of the 90-day period. While such notices
are valid, district courts may assert equitable powers that include remedies
such as shifting the burden of proof to the United States or striking a penalty
that is not explained.

Field Counsel attorneys who review deficiency notices prior to issuance should
be sensitive to the mandate of IRC § 7522. This does not mean, for example,
that explanation of a fraud penalty would require detailed reasons for its
assertion. But, time permitting, it may be necessary to add a few sentences if
the attorney feels that the description of the basis for the addition to tax is in-
adequate.

If a taxpayer raises the issue of the Commissioner’s failure to comply with IRC
§ 7522, whether in a Tax Court proceeding or in a district court refund action,
the Field Counsel attorney responsible for preparing the Commissioner’s
defense in the Tax Court or preparing the defense letter to the Department of
Justice may seek informal advice from the Office of the Associate Chief
Counsel (P&A). Any Tax Court pleadings, briefs, or motions should also be
referred for review prior to filing. See CCDM 35.3.1.14, Motions to Shift the
Burden of Proof; CCDM 31.1.1.2.3, Pre-Review of Litigation Documents by the
Associate Chief Counsel; and Exhibit 31.1.1-1, Issues Requiring Associate Of-
fice Review.

Issuing a statutory notice may have an impact on a pending criminal case as
outlined, in part, below. Thus, in cases in which the criminal case is pending
with Field Counsel, the contents of the proposed statutory notice should be
coordinated and reviewed by both the appropriate field office of the Division
Counsel/Associate Chief Counsel (CT) and the appropriate field office of
Division Counsel (LB&l), Division Counsel (SB/SE), or Division Counsel/
Associate Chief Counsel (TEGE).

If the criminal aspects of the case are pending with the Department of Justice
and the Field office, and the appropriate CT field office and the appropriate
LB&l, SB/SE, and TEGE field office agree that a statutory notice should be
issued to protect the civil liability, Field Counsel has discretion to communicate
directly with the Department of Justice. In the event higher level coordination is
desirable, the reviewed proposed statutory notice and a proposed letter to the
Department of Justice should be sent to Division Counsel/Associate Chief
Counsel (Criminal Tax).

Clearance with the Department of Justice is not required prior to action to
solicit consents or issue statutory notices as to taxable years having no rela-
tionship to years included in the prosecution recommendation made to the
Department of Justice or as to related taxpayers not included in such recom-
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mendation unless there are transactions involved which have a bearing on the
criminal case. For Service policies and procedures regarding solicitation of
consents, and issuance of statutory notices in pending criminal cases,
including cases with the Department of Justice, see IRM 9.4, Investigative
Techniques, and CCDM Part 38, Criminal Tax. Clearance is required for issu-
ing statutory notices in instances where prosecution has been recommended
for willfully failing to file income tax returns and the taxpayer has filed delin-
quent, nonfraudulent returns only if the fraud penalty is not determined in the
statutory notice.

If a copy of a proposed statutory notice is forwarded to the Division Counsel/
Associate Chief Counsel (Criminal Tax) for transmittal to the Department of
Justice, it should first be reviewed and agreed to as to form and content by
both the appropriate CT field office and the appropriate LB&I, SB/SE, and
TEGE field office, which agreement should be noted in the transmittal to the
Division Counsel/Associate Chief Counsel (Criminal Tax). The statutory notice
adjustments should be consistent with the items in the criminal case.

The transmittal should be addressed to the attention of the Associate Chief/
Division Counsel offices. Appropriate coordination will be made between the
Criminal Tax and Associate Chief/Division Counsel offices on the clearance for
issuance of the statutory notice, and the Associate Chief/Division Counsel
offices will be furnished with copies of all clearance documents and letters.

The issuance of the statutory notice must be made with the realization that re-
spondent will have to comply with the rules of the court and will lose control
over the extent to which facts involved in the tax determination and facts in
support of the fraud penalty can be kept from the taxpayer.

The court, however, may be willing to suspend proceedings such as trial and
discovery to the extent the proceedings would prematurely disclose facts and
prejudice the criminal case. Field Counsel should consider whether a motion to
stay proceedings would be appropriate.

Once the criminal aspects of a case have been concluded, the decision to
issue a statutory notice should be made by the appropriate civil first-line
manager, after coordinating with the Criminal Tax Area Counsel. In the event
the civil first-line manager proposes to concede, after coordination with the
Criminal Tax Area Counsel, either:

a. The fact of fraud after the taxpayer has been convicted of IRC § 7201, or

b.  The fact of delinquency after the taxpayer has been convicted of IRC §
7203, the appropriate Area Counsel (LB&l, SB/SE or TEGE) will make
the final decision.

If a notice of deficiency is prepared for the same tax periods for which the
federal district court orders restitution under 18 USC § 35586, field counsel
must make sure that the notice of deficiency is not issued based on the
amount ordered pursuant to a restitution order because an assessment of res-
titution is not subject to deficiency procedures. See IRC § 6213(b)(5).
Taxpayers assessed an amount of restitution are precluded by IRC §
6201(a)(4)(C) from challenging the amount of restitution on the basis of the
existence or the amount of the underlying tax liability. For those tax periods, a
notice of deficiency should only be prepared with respect to the amount of tax
liability and civil penalties determined by a subsequent civil examination. With
respect to the penalties asserted, if any, a notice of deficiency must be issued
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only to the extent that the penalties are based on a deficiency. See CCDM

33.1.2.8(10).
33.1.2.8.11.1 (1) If a notice of deficiency is issued, a set of exhibits to the Special Agent’s
(08-11-2004) Report to the extent available will be forwarded to Field Counsel. The exhibits,
Exhibits in Criminal Tax whether with Criminal Investigation Division, the Department of Justice, or the
Cases United States Attorney, can be obtained by or made available for the use of
Counsel, except in grand jury cases, when a Fed. R. Crim. P. 6(e) order will be
needed.
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(04-12-2013)

Format for Generic Legal Advice Memorandum

UILC:
date:

to:

from:

Office of Chief Counsel
Internal Revenue Service
memorandum

CC:PA
POSTN-123456-06

01.00.00-00
October 25, 2010

Industry Director , HMT
(Large Business and International)

Associate Chief Counsel
(Procedure & Administration)

subject:

[Description of Issue]

This memorandum addresses [description of issue]. This memorandum should not be used

or cited as precedent.
ISSUES
CONCLUSIONS
LAW AND ANALYSIS

Please call me at (202) 622-3400 if you have any further questions.

cc: Division Counsel
Field Counsel

Cat. No. 39431D (01-19-2021) Chief Counsel Directives Manual
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Exhibit 33.1.2-2 (04-12-2013)
Checksheet for Processing Generic Legal Advice

Checksheet for Processing Generic Legal Advice
Case Control Name:

Case Control Number: WLI #

Associate Office: Date of issuance (signed):

1.  Does the memorandum reflect the uniform issue list number(s)?

2. Has the electronic version of the memorandum been submitted to CC:PA:LPD:DLS through
Counsel’s content management system (Documentum)? (If the original memorandum was
date-stamped, the date that the document was signed should be inserted directly below the
letterhead on the electronic version.) To submit a document, click the “Submit” button on the
lower right-hand side of the e-word toolbar to submit a document through Documentum. A
copy of the electronically generated receipt acknowledging the submission of the
memorandum through Documentum must be placed in the office’s official case file.

3. Forward a paper copy of the document and a paper copy of the completed checksheet to
CC:PA:LPD:DLS (Rm. 5201) the day the document is submitted for processing. Place a copy
of this checksheet in the office’s official case file.

Initiator: Date:

Reviewer: Date:

Note: Initiators and Reviewers are responsible for ensuring that these procedures have been followed and that
the documents have been sent to CC:PA:LPD:DLS.

Exhibit 33.1.2-2 Chief Counsel Directives Manual Cat. No. 39431D (01-19-2021)
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